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AMICI CURIAE BRIEF IN SUPPORT OF
DEFENDANTS-RESPONDENTS

INTRODUCTION

Society has compelling interests in preserving the uni@mén and a
woman as a core meaning of the vital social institutfomarriage. For the law to
replace that meaning with a radically different meanihg union of any two
persons, assures in time the loss of a number of invalsabial goods. Because
of the very nature of social institutions -- and n&ge is unquestionably a social
institution --, it could not be otherwise.

This brief demonstrates the veracity of those three agesgntences. It
does so by using generally accepted understandings of and kgewdghrding
social institutions -— what constitutes them, how thfgct individuals, how they
provide social goods, how they interact with the law, and theNaw has power
both to sustain and to destroy (deinstitutionalize) th&his brief thus usegublic
reasonfor sustaining man/woman marridgé meets the challenge of
“delineat[ing] precisely how same-sex marriages thretite mstitution of
marriage in terms of public reasons and political @alimplicit in our public

culture.”

1
2

E.g.,John RawlsThe Idea of Public Reason Revisjtéd U. GHI. L. REV. 765 (1997).
Linda C. McClainDeliberative Democracy, Overlapping Consensus, and Same-Sex
Marriage, 66 FORDHAM L. REV. 1241, 1251 (1998).



The brief does so in this fashion: Section I.A. sets fgetheral
understandings from the study of social institutionat & understandings that
apply to all social institutions, including marriage. Armgdhese is the way society
uses the law effectively to reinforce, to alter, or to @distle a social institution.
Section I.B. applies these understandings in the coaferarriage, including the
legal definition of marriage. This subsection descrthesvaluable social goods
resulting from a core constitutive meaning of the maeriagtitution, the union of
a man and a woman, and necessarily lost when theulpressses that meaning
and replaces it with another. This subsection also denatesthe substantial
differences between the marriage institution consititut its core by the
man/woman meaning (man/woman marriage) and the proposechaeiage
institution constituted by the “any two persons” meangenferless marriage).

Section Il demonstrates how the court decisions that mavelated
genderless marriage Goodridg€ in Massachusett€ GALE' in British
Columbia,Halperrt in Ontario, and others -— have elided the social ingiitati
realities of marriage, and how court decisions thaeltaven those realities their
due have rejected the argument that constitutional noramglate the redefinition

of marriage.

®  Goodridge v. Dep't of Pub. Health, 798 N.E.2d 941, 948 (N2£XG3).
EGALE v. Attorney General (Canada), 2003 BCCA 251,225 DI'[R472 (2003).
® Halpern v. Toronto (City), 225 DLR'{(%528 (Ont. Ct. App. 2003).



Section Ill demonstrates the deficiencies inhering m key non-judicial
efforts to counter what this brief presents, the socisitin®nal argument that the
law, consistent with constitutional norms of equalityerty, and dignity, may
continue to sustain and nurture a social institution oEb@a#nt defined at its core
as the union of a man and a woman and authoritativdisdaakrriage®

l.
MARRIAGE IS A VITAL SOCIAL INSTITUTION.
Marriage is a social institutiohand thus shares with all other social institutions
certain salient features. Or stated slightly diffelsgnthat can be said accurately

about all social institutions can be said accurately ofrtsttution of marriage.

® A word regarding terminology: Rather than use theemsommon phrasgame-sex

marriage this brief uses the phragenderless marriage refer to the form of civil marriage
legally defined as the union of any two persons (thatgslliedefined without any reference to
gender). The phrasame-sex marriagis subtly misleading (as are its pop media equivalents,
such agjay marriageandhomosexual marriagealthough the legal definition of civil marriage
as the union of any two persons allows same-sex coupteartg, it of course also allows a
woman and a man to marry, and everywhere the debaise® ormnelegally recognized
relationship known amarriage nottwo. The phraseame-sex marriaggus conveys the sense
(erroneous) of a legally recognized marriage separatdfereit from the marriage of a man
and a woman. This brief refers to civil marriage defiae the union of a man and a woman as
man/woman marriage

Genderlesss used instead mion-gendereédndman/womarinstead ofyendered
because, as a matter of contemporary language usage the wgerdsgyenderecandnon-
genderectould be seen as an endorsement of certain versi@ogiad constructionist thought.
Because of the focus of this brief, neither endorsemantejection of those versions is a
relevant task.
" E.g.Williams v. North Carolina, 317 U.S. 287, 303 (1942) (“[T]harriage relation [is] an
institution more basic in our civilization than any aothe People ex rel. Troare v. McClelland
146 Misc. 545, 263 N.Y.S. 403 (N.Y. 1933) (Husbands and wives hangyaof interest within
the “social institution of marriage.”f3oodridge v. Dep’t of Pub. Health, 798 N.E.2d 941, 948
(Mass. 2003) (“Marriage is a vital social institution.”).



What follows, then, is an essential overview of thaliteof explanation and
understandings provided by social institutional studieduechng what constitutes
social institutions, how they provide various social gobdsy they educate, form,
and transform individuals, how society (especially throughllwv) reinforces,
alters, or destroys (deinstitutionalizes) these insitisti and how such changes
affect individuals and society.

A. Understandings from Social Institutional Studies.

One of the most important understandings is this: Soxgaiutions are
constituted in large measure by shared public meaniiiimugh in pedestrian
use the word “institution” may conjure up an image oédifice constructed of
steel, concrete, and glass, a social institution ismaobastituted. Rather, it is

“constituted by complex webs of social meanifddhn Searle explains this social

reality using the example of another social institytimoney:

[W]e can say, for example, in order that the conceqirfey” apply to the
stuff in my pocket, it has to be the sort of thing that petipik is money. If
everybody stops believing it is money, it ceases to funesomoney, and
eventually ceases to be money. . . . [I]n order thgpa of thing should
satisfy the definition, in order that it should fall undlee concept of money,
it must be believed to be, or used as, or regarded as agifyiag the

8 Monte Neil StewarGenderless Marriage, Institutional Realities, and Judicial Elisibn

DUKE J. @NST. L. & PuB. PoL’Y 1, 8-9 (2006) gvailable at
http://www.law.duke.edu/journals/DJCLPP/index.php?actionwileon&id=24) (hereafter
Stewart,Genderless Marriage Monte Neil StewartJudicial Redefinition of Marriage21
CANADIAN J. FAM. L. 11, 83 (2004)gvailable at
http://www.manwomanmarriage.org/jrm/pdf/jrm.pdihereafter Stewarfudicial Redefinitioh
See generallimary Campbell, W INSTITUTIONS THINK (1986).




definition. . . . And what goes for money goes for étexs, private property,
wars, voting, promisesnarriages buying and selling, political offices, and
so on?

The shared meanings that constitute a social institutienact and are
interdependent; each meaning affects and is dependent be athers. “An
institution is aweb of interrelated norms- formal and informal — governing
social relationships!®

Social institutions shape and guide individuals’ identifgesceptions,
aspirations, and conduct. An institution “supplieshi people who participate in it
what they should aim for, dictates what is acceptabédfective for them to do,
and teaches how they must relate to other members ofstiteition and to those
on the outside™ This profound influence ought not to be underestimated;
institutions “shape[] what those who participate in fithéhink of themselves and
of one another, what they believe to be important, and thieg strive to

achieve.?? Thus,

an institution guides and sustains individual identitthm same way as a
family, forming individuals by enabling or disabling centarays of
behaving and relating to others, so that each individual'siplitsss depend

® John R. Searle, i CONSTRUCTION OFSOCIAL REALITY 32 (1995) (emphasis added).

19" Victor Nee & Paul IngranEmbeddedness and Beyond: Institutions, Exchange, and Social
Structure in THE NEW INSTITUTIONALISM IN SOCIOLOGY 19 (Mary C. Brinton & Victor Nee eds.,
1998).

1 stewartGenderless Marriage, supmot 8, at 9-10; Stewardudicial Redefinitionsupra

note 8, at 111.

12 d.



on the opportunities opened up within the institution to whiehpégrson
belongst?

But inasmuch as human societies create and sustain isstiitions, a society
can change its social institutions. “Institutions banchanged in the sense that

they will necessarily change if sufficiently many indivals try to change the ¥’

And because social institutions are constituted by sharelitpneanings, they are
necessarily changed when those meanings are changed anidiogero

sufficiently shared. Indeed, that is the only way a $acsitution can be changed.

An individual may withdraw his deposit from a bank, or brea@klahv, or
the rules [of] a game, without causing the change oapsd of the
institutions concerned. Such an action would not be pleskir all
individuals acting as a collective [without causing ttlzinge or collapse].
Conversely, there are acts which are possible only fandiltiduals, but not
for any single individual. Changing, creating, maintaining otrdgsg
institutions are examples of tH.

Just as social institutions can be changed by alterafithe constitutive shared
public meanings, so they can be renewed and strengthense bypnsistent with

those shared public meanings.

13 Helen Reece, DORCING RESPONSIBLY185 (2003).

14 Eerik Lagerspetz, HE OPPOSITEMIRRORS AN ESSAY ON THECONVENTIONALIST THEORY OF
INSTITUTIONS 28 (1995).

15 Eerik Lagerspetn the Existence of Institutigria ON THE NATURE OFSOCIAL AND
INSTITUTIONAL REALITY 70, 82 (Eerik Lagerspetz et al. eds., 20@BeJoseph Raz,HE
MORALITY OF FREEDOM 162 (1986) (“Supporting valuable forms of life is a social nathan an
individual matter. Monogamy, assuming that it is the ondyally valuable form of marriage,
cannot be practised by an individual. It requires a culidvieh recognizes it, and which
supports it through the public’s attitude and through its fomsatutions.”).



[A]s several social theorists have pointed out, instilg are not worn out
by continued use, but each use of the institution iss@nse a renewal of
that institution. Cars and shirts wear out as we hisetbut constant use
renews and strengthens institutions such as marpageerty, and
universities. . . . [IJn terms of the continued colleetimtentionality of the
users, each use of the institution is a renewed exprestthe commitment
of the users to the institutidf.

And just as social institutions can be changed or reinfosmal institutions

can be entirely dismantled.

The secret of understanding the continued existence dfititatal facts is
simply that the individuals directly involved and a suffiti number of
members of the relevant community must continue to recogmideccept
the existence of such facts. . . . The moment, fompia, that all or most of
the members of a society refuse to acknowledge [thalsastitution of]
property rights, as in a revolution or other upheaval, prgp@tits cease to
exist in that society’

B. The Law’'s Powerful Role Relative to Social Institubns.
Society can use the law effectively to reinforce, teralbr to dismantle a social
institution. This is because the law has an expressieducative function that is

magnified by its authoritative voidé And in actual practice, the law’s

authoritative voice is used to reinforce, to alter, or tondistle the shared public

16 Searlesupranote 9, at 57.

7 1d.at 117.

18 E.g, Maggie GallagherHow) Will Gay Marriage Weaken Marriage as a Social Institution:
A Reply to Andrew Koppelmgh U.Sr. THOMAS L.REvV. 33, 51 (2004) (“Laws do more than
incentivize or punish .... They educate directly and indir€gtlZass R. Sunsteifsoreword:
Leaving Things Undecided10HARV. L. REV. 4, 69—71 (1996); Minister of Public Health v.
Fourie, CCT 60/04, slip op. at para. 138 (S. Afr. Const.l&c. 1, 2005) (“The law is ... a great
teacher [and] establishes public norms ..aVailable at
http://www.constitutionalcourt.org.za/uhtbin/hyperion-imag€CT60-04).



meanings that constitute a social institution. Regardiagemmforcing function,

Joseph Raz observes:

Perfectionist political action may be taken in suppodaifal institutions
which enjoy unanimous support in the community, in ordegjive them
formal recognition, bring legal and administrative arrangasmmto line
with them, facilitate their use by members of thenawinity who wish to do
so, and encourage the transmission of belief in tlaire to future
generations. In many countries this is the significariceenlegal
recognition of monogamous marriage and prohibition dfgemy 1°

Use of the law to reinforce or alter or extinguish the esthgublic meanings
that constitute a social institution is a political. &t Edward Schiappa notes,
“Definitions put into practice a special sort of sociabkttedge -— a shared
understanding among people about themselves, the objebtsroiorld, and how

they ought to use languag®.He continues:

If we look hard enough, all definitions serve some somi@frests. ...
Defining what is or is not part of our shared realitg isrofoundly political
act. The establishment of authoritative definitionddwy or custom requires
a politicalprocessnvolving persuasion or force that generates political
resultsby advancing some views and interests and not others.

19
20

Raz,supranote 15, at 161.
Edward Schiappa,HPINING REALITY : DEFINITIONS AND THEPOLITICS OFMEANING 3
(2003).
2L 1d. at69-70 (citation omitted) (emphasis in original). Kitzingad Wilkinson apply the
reality articulated by Schiappa to the marriage context:
Marriage is a linchpin of social organization: its leav&l customs interface with
almost every sphere of social interaction. Its fotiodal role in defining
structures of social institution and citizenship meansdeanitional authority
over what “counts” as marriage, and who is allowedsxte it, has always been
intensely political.
Celia Kitzinger and Sue Wilkinsoithe Re-Branding d¥larriage Why We Got Married Instead
of Registering a Civil Partnershid4 FEMINISM & PSYCHOLOGY 127, 132 (2004).



Schiappa’s reference to “a shared understanding among people .albogit
objects of their world” illuminates a distinction that ougbt be missed, the
distinction between a social institution, on one hand, andhe other hand, the
objects or arrangements to which the institution relatest ahrectly or intimately.
They are not the same, although casual or uncritical thaugptmistake the latter
for the former. A dollar bill, although commonly referredasmoney is not the
social institution of money. Likewise, a wheat farmaghosphate mine or a
marshmallow factory, although reflexively thought of in cocisty asprivate
property, is not the institution of private property. The dobdland the
marshmallow factory are only objects in our world about whielmay or may
not share understandings, meanings, and norms — dependirgmedbnce or
absence in our particular society of particular socialtirtiins %

Still focusing on the law’s role in sustaining, albgr, or extinguishing social
institutions, if the extinguishing law is “constitutionaid,” meaning the most
fundamental law of the polity, the legal project of suppieg the old meanings
and/or replacing them with radically different meaniongsrates across the entire
public square. The very logic of constitutional laaguires that it not be
otherwise. And it would seem that the more totalitatiengovernment, the more

extensive the public square and therefore the more midd®r even invasive the

22 StewartGenderless Marriage, supmote 8, at 12-13.



constitutional law in whatever remains of the privaten example of
“deinstitutionalization” by constitutional law is fodnn the first Soviet
constitution’s treatment of private property, whiclgneat detail converted every
form of property “into the property of the Soviet Workers' Beasants'
Republic.”

Finally, from these understandings of social institutithese necessarily
follows this: To alter a social institution by alteritigg shared public meanings that
constitute it (whether by use of the law or othenyisdo alter — if not
immediately then certainly soon — the individual identggrceptions, aspirations,
and conduct formed by reference to the old institufildre greater the alteration to
the institution, the greater the changes in the iddii. Likewise, the more

influential the social institution being changed, the gretie changes in the

individual 24

C. An lllustration of Social Institutional Realities
A simple event that occurred in California 46 years adpsheut flesh on these
uncontroversial but somewhat abstract concepts. Aftening a spot on the

American team headed to the 1960 Olympic Winter Gamegqua Valley,

23 VIET CoNsT. (Constitution (Fundamental Law) of the R.S.F.S.R, 18h8p, art. 3,
available at http://www.politicsforum.org/documents/sitation_rsfsr_1918.php.
24 E.g, Raz,supranote 15, at 392; Stewafbenderless Marriage, suprote 8, at 13-14.
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California, 18-year-old speed skater Barbara Lockhart decidedro Russiaf’

At that time, the Soviet Union had the best speed skiaténe world, and Barbara
wanted to become acquainted with them and even establish fsiendships. She
succeeded. Klara Guseva, who won the gold medal ib, 0% meter race, and
Barbara spent a fair amount of time together at Squdigywand became friends.

Near the end of the Games, Barbara and two Americamtages were visiting
in their Olympic Village dorm room. Klara entered, re0 the slippers she was
wearing, and began trying on the American athletes’ sh®hs.seemed
particularly pleased with a pair of brown loafers. \hih loafers on her feet,
Klara walked out. The Americans watched dumbfounded. Kipathe shoes
for her own use, and the flummoxed Americans never coutd binemselves to
seek the shoes’ return.

The profound differences in Barbara’s and Klara’'s resgecbnducts
regarding, relationships with, and perceptions of the brimafers, and indeed
their respective self-identities in that context, ather readily explained by
understandings of social institutions. Clearly, Barbahkara had radically
different relationships to and understandings of the samefdaiown loafers.

The reason is that Barbara had been taught, formed, astbtraad by her

2> Barbara Lockhart related this experience orallyotmneel in September 2005 and then

reviewed and confirmed the accuracy of the written accappearing in the text. Dr. Lockhart
has been a professor of exercise science at Templendity, the University of lowa, and
Brigham Young University.
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society’s strong social institution of private prope#s,institution reinforced by
law and even enshrined in American constitutionalfwhile Klara’s society had
no equivalent private property institution but rather a@othstitution that, in
radically different ways, taught, formed, and transformediddals in relation to
such things as marshmallow factories, wheat farmsshoes, with, again, that
different institution being reinforced by Soviet law andastitution®’

The American private property institution had formed an ingwt part of
Barbara’'s identity, or, more accurately, identities; sheerstood herself to be
relative to some objects an “owner” and relative to otiigects “not an owner.”
Since her early childhood, the institution had been tegdmer the complex web
of meanings, relationships, projects, and conducts comgrtsose two
interrelated identities. Likewise, the Soviet propertyitugon had, equally
effectively, formed Klara’'s identities and hence herdrants relative both to
various objects and to the various users of those obj&sisept perhaps in an
abstract fashion, Barbara’'s “property ways” were incoimgnsible to Klara and to
Klara's parents — but not to her grandparents, for they wwawd been taught and

formed by an effective social institution of private properthe startled reaction

%6 E.g.,United States Constitution, amendment 5 and amendidesection 1; New York

Constitution, article I, section 7.

27 Not until 1977 was there any Soviet constitutional refezeo something akin to “private
property.” 1977 Soviet Constitution, Chapter 2, Article 13.
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of the American athletes that day in that Olympidagé dorm room evidences
that they had a similar incomprehension of Klara’ofyarty ways.”

On the foundation of these understandings from sociatutistial theory, this
brief now turns to the social institutional realitiestpaing to the legal definition
of marriage.

D. Social Institutional Realities and the Legal Definitionof Marriage

Almost universally, a shared, public, and core meaning isntaariage is the

union of a man and a womé&hThus, that meaning has been a constitutive core of

the institution. That core meaning has been and contbouas influential in
forming individual identity, perceptions, aspirations, andduct in a way and to
an extent that common sense readily comprehends.wArg-picture of that
influence seems doomed to incompleteness, but here islQamess concise

effort:

[M]arriage is an institution that interacts witluaique social-sexual ecology
in human life. It bridges the male-female divide. Iogates a stable
partnership of life and property. It seeks to manage the @togreprocess
and to establish parental obligations to offspring. It suppoet®irthright of
children to be connected to their mothers and fathers.

Michael Foucault contends that marriage has fosterediauar type of
human identity, namely, the “conjugal self.” Be thattasay, marriage has
always been the central cultural site of male-femaligtions. A rich history
and a complex heritage of symbols, myths, theologiaditions, poetry, and
art have been generated by the institution of magriadpich encodes a

28 SeeGallaghersupranote 18, at 45-46.
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unique set of aspirations into human culture along the axisrofianent
opposite-sex bonding and parent-child connectediiess.

As Cere’s description suggests, man/woman marriageeimetd to provide
well, and even uniquely, a number of social goods. Withairhag
completeness or suggesting any significance to the ordppeaeance, we set
forth six of those valuable social goods gleaned from theature and particularly
relevant in the context of the current marriage deba@ke six social goods set
forth are particularly relevant exactly because thetutgin's man/woman
meaning plays at least a powerful and usually an indisgdssole in producing
them.

1. Six Social Goods Provided by Man/Woman Marriage.

First, the institution of man/woman marriage is qoietainly society’s best
and probably its only effective means to make meaningful a shilght to know
and be brought up by his or her biological parents (with exaepbeing justified

only in the best interests of the child, not those of any atfulthis must be what

Cere had in mind when he said: “[Man/woman marrigg@jports the birthright of

children to be connected to their mothers and fathers.”

29 Daniel CereWar of the Ringin DIVORCING MARRIAGE: UNVEILING THE DANGERS IN

CANADA’SNEW SocCIAL EXPERIMENT9, 11, 14 (Daniel Cere & Douglas Farrow eds., 2004)
(footnote omitted) (hereafterN\BDRCING MARRIAGE).

30 Margaret SomervillaVhat About the Childrent DIVORCING MARRIAGE, supranote 29, at
67.
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Second, the institution almost certainly qualifies &srtiost effective means
humankind has developed so far to maximize the level chteriwelfare provided

to the children conceived by passionate, heterosexupliogid! Indeed, the

provision of this social good has been called “society’s degip bf marriage
That logic can be understood as follows: Two essentiatiesabf man/woman
intercourse are its procreative power and its passion. etg@cinterest relative to
those realities is in assuring, to the greatest extestlpesthe provision of
adequate private welfare to children. (As used here,htesgprivate welfare
includes not just the provision of physical needs sucbas, tlothing, and shelter;
it encompasses opportunities such as education, play, amldiscipline and
intangibles such as love, respect, and security.) Sban¢rests are corroded
when child-bearing occurs in a setting of inadequate privatiang and are
advanced when it occurs in a setting of adequate privdtareie Passion-based
procreation militates against the latter and is conauaf the former. That is
because passion, not rationality, may well dictatde¢h@s of the procreative
encounter. While rationality considers consequences mmths hence and
thereafter, passion does not, to society’s detriment.céjewvhat is understood to

be a fundamental and originating purpose of marriage: tonsopfocreative

31 Maggie GallaghefHow) Does Marriage Protect Child Well-Being, THE MEANING OF

MARRIAGE 197, 198-200 (Robert P. George & Jean Bethke Elshtain eds., [R@0&jfter
MEANING OF MARRIAGE]; Stewart Judicial Redefinitionsupranote 8, at 44-52.
32

Id.
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passion to a setting, a social institution actually, Wilitassure, to the largest
practical extent, that passion’s consequences (chilthegin and continue life
with adequate private welfare. Although the immediateabjof the protective
aspects of this private welfare purpose are the child anoftidre vulnerable
mother, society rationally sees itself as the ultérmneficiary’

The third social good is related to the second. Man/womanagauris the
irreplaceable foundation of the child-rearing mode — thah&ried mother/father

child-rearing — that correlates (in ways not subject tsaeable disputé) with

33 Justice Cordy’s dissent (oodridgearticulates these understandings particularly well.
Goodridge v. Dep’t of Pub. Health, 798 N.E.2d 941, 995-96 (Mass. 2008}y, J., dissenting);
see alsoN. Bradford Wilcox,Suffer the Little Childrenin MEANING OF MARRIAGE, supranote
31, at 242, 243-44 (“Clearly, then, a strong marriage cudieinees the common good. This is
why the vast majority of cultures, and virtually alltbé great civilizations of the world, have
sought to unite the goods of sexual intimacy, childbearinghidirearing, and lifelong love
between adults in the institution of marriage.”); SiewGenderless Marriage, suprrote 8, at
17-18.

3 Regarding this notion of “not subject to reasonable d#pntthe context of different child-

rearing modes and outcomes, Justice Sosman said in sentethg opinion irGoodridge
[S]tudies to date reveal that there are still somergbb&e differences between children
raised by opposite-sex couples and children raised by sanuexggles. Interpretation of
the data gathered by those studies then becomes cloudesigsrsibonal and political
beliefs of the investigators, both as to whether therdifices identified are positive or
negative, and as to the untested explanations of what amgount for those differences.
(This is hardly the first time in history that the@ssible steel of the scientific method
has melted and buckled under the intense heat of pbéinckreligious passions.) . ..
[T]he most neutral and strict application of scientgrinciples to this field would be
constrained by the limited period of observation thatlieen available. . . . The
Legislature can rationally view the state of the ritiie evidence as unsettled on the
critical question it now faces: are families headedamgessex parents equally successful
in rearing children from infancy to adulthood as familieadssl by parents of opposite
sexes?

Goodridge v. Dep’t of Pub. Health, 798 N.E.2d 941, 979-80 (Mass. 2808)nan, J.,

dissenting) (citation omitted¥ee alsdGallaghersupranote 31, at 200-03.
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the optimal outcomes deemed crucial for a child’s (anddenciety’s) well
being. These outcomes include physical, mental, and emadthealth and
development; academic performance and levels of attanied avoidance of
crime and other forms of self- and other-destructive behavich as drug abuse
and high-risk sexual condugt.

Fourth, man/woman marriage serves as an effectidgdover the male-
female divide. “[M]arriage has always been the cenutilical site of male-female
relations™®® and society’s primary and most effective means of bridtfiagnale-
female divide -—that “massive cultural effort of every laumsociety at all times
and in all places¥

Fifth, man/woman marriage is the only institutiontttan confer the status of
husbandandwife, that can transform a male into a husband or a femala wite

(a social identity quite different from “partnerdand thus that can transform

Regarding married mother/father as the optimal clei&ding mode when compared with
all other adequately studied modes, iseat 198-200; Maggie Gallagher and Joshua K. Baker,
Do Moms and Dads Matter? Evidence from the Social Sciences on Famdju&rand the Best
Interests of the Childd MARGINSL. Rev. 161 (2004) (collecting references to and summarizing
the literature).

% Gallaghersupranote 31, at 198-200; Stewaitjdicial Redefinitionsupranote 8, at 64—70;
Gallaghersupranote 18, at 50-51.

% Ceresupranote 29, at 14.

37 Katherine K. Young & Paul Nathansdte Future of an Experimerih DIVORCING
MARRIAGE, supranote 29, at 43.

% See, e.gF.C. DeCosteTheHalpernTransformation: Same-Sex Marriage, Civil Society,
and the Limits of Liberal Lawt1l ALBERTA L.REV. 619,625-26 (2003).
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males into husband/fathers (a category of males pantigbl@neficial to societyy

and females into wife/mothers (likewise a socially birefcategory)*°

Sixth, legally recognized and privileged man/woman maer@gnstitutes both
social and official endorsement of that form of adulinacy — married
heterosexual intercourse — that society may rationallyevabove all other such
forms. That rationality has been demonstrated elsefhand to date there has
been no counter to that demonstrafion.
2. Why Genderless Marriage Cannot Deliver the Same Social Goods.

A social institution defined at its core as the unionrof @vo persons is

unmistakably different from the historic marriage ington*3

3 See, e.gDavid Popenoe, IEE WITHOUT FATHER 139-88 (1996); Wilcox, upra note 33, at

243 (“Likewise, marriage can play a unique role in turning simgén away from the selfish and
dangerous pursuits that often occupy them and toward #uks rod their families and
communities, as evidenced by increases in hard workiesgland religious attendance among
newly-married men.”).

0 Sedd. at 242-44; Gallaghesupranote 33 (collecting references to and summarizing the
literature).

*1 StewartJudicial Redefinitionsupranote 8, at 52-57; Maggie GallaghBiges Sex Make
Babies? Marriage, Same-sex Marriage and Legal Justifications for the &iegubf Intimacy

in a PostLawrenceWorld, 23 QUINNIPIAC L. REV. 447 (2004).

2 Nor is there any sound basis for a constitutiohallenge to a societal judgment valuing
and on that basis privileging one form of adult intimabgve all others, although many
uncritically assume that the United States Supreme @euaision inLawrence v. Texa$39

U.S. 558 (2003), prohibits society from making such a judgm@ne or more of the many
possible readings dfawrencemay well prohibit government from burdening a particulamfor
of adult intimacy on no basis other than conventiomadality, but no responsible reading to date
takesLawrenceso far as to prohibit a government, acting on the basisraonstrable
rationality, from most highly valuing and on that basisileging married heterosexual
intercourse.

43 Observers of marriage who are both rigorous andimfetined regarding the realities of
social institutions uniformly acknowledge the magnitudéhese differences between the two
possible institutions of marriage. This is so regardlesseobbserver’'s own sexual, political, or
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Much has been and can be said about public meanings wifigefor]
constituting, social institutions, which in turn influenesen define, the
human participants. All of that can be said, of course, abutht
man/woman marriage as an institution and genderlessagmims an
institution. The point is the high likelihood that an mgton defined at its
core as the union of a man and a woman (with all thratiaition implies and
entails regarding purposes and activities) will intend aisteén “the social
understandings, the practices, the goods, and the socied’sgivarge
measure not intended or sustained by an institution dediniéslcore as any
two persons in a close personal relationship.

The difference in constitutive meanings of necess®ans that what the new
institution teaches relative to individual identityygeptions, aspirations, and
conduct is substantially different from the formatinstruction of the current
institution of man/woman marriage. That does not me&oourse, that there is no
overlap in formative instruction; the significance ighe divergence. One
important divergence centers on the normativeness wfaddheterosexual

relations and the normative exceptionality of all otfeems of intimate human

theoretical orientation or preferen@ee, e.g.Ladelle McWhorter, BDIES AND PLEASURES
FOUCAULT AND THE POLITICS OFSEXUAL NORMALIZATION 125 (1999); Razsupranote 15, at
393; Ceresupranote 29at 11-18; Douglas FarroWanada’s Romantic Mistaka DIVORCING
MARRIAGE, supranote 29at 1, 1-5; Young & Nathansosupranote 37 at 48-56; Gallagher,
supranote 18, at 53 (“Many thoughtful supporters of same-seaxiage recognize that some
profound shift in our whole understanding of the world iamped up in this legal re-engineering
of the meaning of marriage.”); Angela Bdlip Wedding Dresses Come in Lavender? The
Prospects and Implications of Same-Sex Marri@&feSocial Theory and Practice 111, 114
(Spring 1998); Andrew SullivaiRecognition of Same-Sex Marriafy@ QUINNIPIAC L. REv. 13,
15, 17-18 (1996); Nan D. HunteMarriage, Law, and Gender: A Feminist Inquidy LAW &
SEXUALITY : REV. LESBIAN & GAY LEGAL ISSUES9, 12-19 (1991); E.J. GraRetying the Knot
262 The Nation 12 (June 24, 1996) (“The right wing gets it: Sseremarriage is a
breathtakingly subversive idea. ... Marriage is an unsbib that towers on our social horizon,
defining how we think about one another .... [S]ame-sexiage ... announces that marriage
has changed shape.”).

* Stewart,udicial Redefinitionsupranote 8, at 77 (footnote omitted).
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conduct®® Another centers on the relative pre-eminence or subordinafithe
interests and desires of adults, on one hand, and aftdrests and needs of

children, on the other harifl.

That last point leads to further evidence of the radidédrence between the
two possible marriage institutions, and that is the pnadodifference in social
goods provided. For example, as noted man/woman marriages meeaningful a
child’s right to know and be reared by his or her biologi@knts (with
exceptions being justified only in the best interesthefahild, not those of any
adult), hereafter referred to in shorthandreschild’s bonding right
Governmental selection of genderless marriage in tlee ghman/woman
marriage, and especially a constitutional mandateuoin,sfurther withdraws
official recognition of the child’s bonding right. It could not be otherwise
because a core part of the argument for genderless neaisititat same-sex

couples have the power to bring donor-conceived childrertheio family and

%> SeeGallaghersupranote 41, at 448-49.

¢ SeeHernandez v. Robles, 26 A.D.3d 98, 805 N.Y.S.2d 354 (App. Div.20084rfage laws
are not primarily about adult needs for official recogmitand support, but about the well-being
of children ...."”); Margaret Somerville, supra note 30, at 66487 Seana Sugrue, “Marriage:
Inside and Out” 14-15 (18-20 May 2005), paper presented at lllungrdianriage Conference,
Kananaskis, Alberta, Canada (“Hence, same-sex maagmgell as a number of other marital
reforms, . . . foster the vulnerability of childrenatdvance the desires of adults.”); CNW Group,
“France rejects same-sex marriage to protect childrighissy” available at
http://www.newswire.ca/en/releases/archive/March2006/20/c39dPNiew=prin

47 We say “further” because government allowanceitatbgulated, of anonymous donor
conception began the erosion of the child’s right.edslained in the text, recognition of
genderless marriage (especially as a constitutional rgndauld appear to render the right a
complete nullity.
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that both the same-sex couples and these donor-codahitdren are entitled to
the benefits of civil marriage. In this way genderlessriage is not just neutral
towards the child’s bonding right but actually undercutatje, in contrast,
man/woman marriage has always provided powerful institatismpport to that
right. Margaret Somerville explains the radical@iéfnce, in this context, between
the two institutions:
[A]ccepting same-sex marriage necessarily means acgepat

the societal institution of marriage is intended pritgeor the benefit

of the partners to the marriage, and only secondarilthtochildren

born into it. And it means abolishing the norm that children—

whatever their sexual orientation later proves to be—hgwema

facie right to know and be reared within their own biologfaatily

by their mother and father. Carefully restricted, goveyaad

justified exceptions to this norm, such as adoption, aentisl. But
abolishing the norm would have a far-reaching imgfct.

Another example pertains to the bridge over the rigaiele divide. The
man/woman marriage institution ascribes a high valueatoethdeavor and
provides a host of supports for its accomplishment. Wabra meaning of “the
union of any two persons,” the genderless marriageutistit quite simply does
neither. Moreover, as Camille Williams has shown, mmanian marriage “is the
only important social institution in which women haveays been necessary

articipants.*® Displacement of that institution “may result in figgenerations
P P P

48
49

Margaret Somervillesupranote 30, at 67.
Camille S. WilliamsWomen, Equality, and the Federal Marriage Amendriepaper
presented at the Federal Marriage Protection Amendnyamp@&sium, Brigham Young
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with a decreased ability or desire for men and women to cai@pm families, and
may ultimately contribute to a new form of gender hidrgrand a new variation
of a sex-segregated sociefy."The reason is that man/woman marriage produces,
indeed is,

the norm for cooperation between the sexes. Whileiaggrpatterns

and practices have varied across cultures and over timgagehas

involved both sexes, and by doing so has set a pattern forratiope

between the sexés.

The last example given here is the preparation for, cahfef, and sustenance
in the status afiusbandor wife, with there being no need to belabor the large
differences between the two possible marriage institsitielative to that social
good.

This exercise is not meant to suggest that genderlesagaproponents do
not predict that the new, replacement institution wnliquely provide valuable
social goods. Proponents of that institution have sogexlliand this brief takes
up that issue later. The point is that man/womaniagerand genderless marriage

are radically different social institutions as demmatsd by their wide divergence

relative to important social goods.

University, Provo, Utah (9 September 2005) (available ros-dit
Q(;[tp://www.lawz.bvu.edu/marriaqe fami)y/

Id.
1 |d. at 9.
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3. One or the Other: The Limit to One Marriage Institution.

Governmental selection of genderless marriage has othetigad outcomes.
For our purposes, perhaps the most important is found atitéveaction of the
law’s authoritative role relative to marriage’s measiagd the unitary nature of
the institution. Byunitary nature we mean simply that society can sustain one and
only one marriage institution. Society cannot, at one aadgame time, tell the
people (and especially the children) that marriagdsinare meaning, is the union
of any two persons and that marriage, in its core meaisitige union of a man
and a woman. Given the role of language and meaningstiaging and
sustaining institutions, two “coexisting” social instituts known society-wide as
marriagewould seem to amount to a factual impossibility. Wherspaak of
law’s authoritative role relative to marriage’s meanwvg are thinking of this:
Once the law (on constitutional grounds no less) hastalstand that the core
meaning is the union of any two persons, the law will teennrelenting and
thoroughgoing in enforcement of that decision. The law’s ewermal logic and
institutional mandates require no less. Thus, at tleesatction of the unitary nature
of marriage and the law’s authoritative role in mege’s meaning, what will result
is the new meaning being mandated in texts, in schoasnanrtually every

other part of the public square, and also being voluntaabtished by the media
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and other institution®: Even linguistic, social, or religious enclaves dedicated t
preserving the old meaning will have a difficult tifiey matter discussed at more
length later.

4. Inclusion and Exclusion: Limits on and Effects of the Law’s Power.

Two other and related social institutional realities tmaote. First, same-
sex couples cannot enter the institution of marregé has existed to the present;
in other words, it is not possible in reality for same-sexples to enter the
privileged and vital civil institution previously enjoyed gy opposite-sex
couples. The very act of legal redefinition will really transform (not all at once,
of course, but over time and probably quickly) the old mgtih and make it into a
profoundly different institution, one whose meanings, vadingl, vitality are

speculative. Some same-sex couples look to the law tioelet into the privileged

%2 Stewart,Judicial Redefinition, supraote 8, at 111.

Helen Reece explains:

When norms are socially contested, this can leadetdottmation of diverse norm
communities, such as religious organisations or femgnaips, so that people who are
dissatisfied with the prevailing norms can enter aedifit and more congenial norm
community. But this is not a complete solution becausestitial construction of choices
runs too deep: the dissident community may seem unthinkabiayobe too costly for
someone raised in the dominant community; it may adsmérely reactive to or even
defined by the dominant norm community.

Reecesupranote 13, at 38.
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institution, and the law may want to, but it cannotai only give them access to a
different institution of different valug'

The second reality applies to already married opposite aagXes.
Redefinition and no act of their own removes them froeninistitution they
voluntarily entered (man/woman marriage) into a markedfgréint one. To the
extent that institutions are constituted by social mearingd to the extent that the
law dictates the social meaning of civil marriage, ttefasne marriage as the union
of any two persons is not to pull gay men and lesbiansmatrriage as our society
now knows it but to pull married man/woman couples intotwina media calls

imprecisely “gay marriage” and this brief calls gendeslmarriagé®

Brian Bix,Reflections on the Nature of Marrigga REVITALIZING THE INSTITUTION OF
MARRIAGE FOR THETWENTY-FIRSTCENTURY 111,112-13 (Alan J. Hawkins, Lynn D. Wardle,
David O. Coolidge eds., 2002):

Marriage is an existing social institution. One migkbaielpfully speak of it as an
existing “social good.” The complication in the anadyisithat one cannot fully
distinguish theéermson which the good is available from thatureof the good. As
Joseph Raz wrote regarding same-sex marriage, “When perpkend recognition of
gay marriages, they usually mean to demand access to ingeg®od. In fact they
also ask for the transformation of that good. Ferdltan be no doubt that the
recognition of gay marriage will effect as great a ti@msation in the nature of
marriage as that from polygamous to monogamous or droamged to unarranged
marriage.”

This reality has been understood since beforentireiage issue drew public attention.
[Adoption of genderless marriage] has fascinating potdotiadenaturalizing the
gender structure of marriage law for heterosexual couple$T]he impact [of
genderless marriage], if such ... prevails, will be to didteahe legal structure
of gendeiin every marriage.

Nan D. Huntersupranote 42, at 16,19 [emphasis added].
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5. Society’'s Compelling Interests in Man/Woman Marriage.

All these social institutional realities regardingrmege bring into sharp focus
the societal (and hence governmental) interests irpfeg marriage as the union
of a man and a woman. For it is that man/woman meaamgng the complex
web of meanings constituting the marriage institutibat tiniquely (or at least
materially) provides the social goods described above and withocibw
therefore, society would be deprived of those vital sociatigo This realization,
lit by understandings of social institutions in general enarriage in particular,
thus renders less consequential the heated battlehmvappropriate standard of
judicial review of constitutional challenges to the ledgfinition of marriage’?
That is because society’s interests in the perpetuatitirose uniquely provided
goods is quite simply compelling and because what osteRsibl§ought through
this great contest — same-sex couple entry into teatution of marriage highly

esteemed for so very long now — is simply not possible.

% E.g, Bower Assocs. v. Town of Pleasant Valley, 2 N.Y63d, 630-31 (N.Y. 2004);
compareHernandez v. Robles, 26 A.D.3d 98, 805 N.Y.S.2d 354, 361 (App. Div.2@&@onal
basis testjith id. at 385-86 (Saxe, J., dissenting) (strict scrutiny).

> \We say “ostensibly” because of strong evidencettieamovement to replace man/woman
marriage with genderless marriage sees that projecasnan end in itself but rather as a means
to an essentially “nonmarriage” end. Monte Neil Stévwawilliam C. DuncanMarriage and

the Betrayal oPerezandLoving, 2005 BYU L. Rv. 555;see alsdSue Wise and Liz Stanley,
Beyond Marriage: “The Less Said About Love and Life-long Continuance Togfe¢hRettet

14 FEMINISM & PsycHoLOGY 332, 335 (2004) (referencing the gay/lesbian rights movement’s
advocacy of genderless marriage; “This position acknowetedloe key, foundational properties
of marriage as a social institution, for this is pregisény it is thought it will lead to social
equality.”).
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The courts that give these social institutional realitieeir due reject the
argument urged by the appellants, that man/woman manialgges constitutional
norms and therefore must be replaced with genderlessager The courts that
have held man/woman marriage to be constitutionallyrmhave, in one way or
another, gotten to that result by eliding the socialtutgonal realities. The next
section so demonstrates.

Il.

THE COURTS THAT HAVE REDEFINED MARRIAGE HAVE ELIDED
THE SOCIAL INSTITUTIONAL REALITIES OF MARRIAGE.

A. The Dissenting Opinion Below irHernandez v. Robles and the Dissent
in New Jersey’sLewisv. Harris Ignore the Social Institutional Argument.

The dissenting opinion below H‘hernahdez v. RoblgSaxe, J.), calling for
judicial redefinition of marriage, simply ignores eatyrthe social institutional
realities pertaining to that redefinitioh. In this respect, that dissenting opinion is
akin to the dissenting opinion in New Jersey’s retentis v. Harrisdecision>® In

that decision, the two judges in the majority engagedsttial institutional

8 Hernandez v. Robles, 26 A.D.3d 98, 805 N.Y.S.2d 354, 377 (Ap2DE) (Saxe, J.,

dissenting). Moreover, that dissenting opinion rdtieavily on the “racial analogy,” also known
as “thePerezLovinganalogy.” Yet that “analogy” is actually a deep daagy; as has been
demonstrated, the current project to redefine marriageisgous not to the judicial repudiation
of the white supremacists’ redefinition-of-marriage gobjbut to that older project itself.
Stewart & Duncansupranote 57.

%9 378 N.J. Super. 168, 875 A.2d 259 (N.J. Super. A.D. 2005).
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realities® and went on to reject the argument that state cotistigl norms
mandated the redefinition of marriage. The dissenting apimowever, would
have held that man/woman marriage must be replacednaledess marriage. But
in arguing for redefinition of marriage, that opinion quite@y ignored entirely
the social institutional argumefiteven though that argument was material to the
majority’s analysis and conclusion.

This particular approach may be fairly characterized aSaliul blindness”
elision. The other judges who, to date, have ruled for ges$emarriage have
employed other kinds of elision. Scholarly work has dieedrin some detail that

elision phenomenon and has demonstrated the inadeqoésigsh judicial

% Both the majority opinion and the concurring opiniiothe Lewisdecision addressed the

social institutional nature of marriage, and the conegropinion sets out in fairly complete
fashion the social institutional argument. Thus, th&caaing opinion notes that marriage is a
social institution comprised by shared public meanings, tlestet meanings extend beyond the
constricted “close personal relationship” model of nagei(which “strips the social institution
‘of any goal or end beyond the intrinsic emotional, psyatical, or sexual satisfaction which
the relationship brings to the individuals involved’), thailiminate the core constitutive
meaning of the union of a man and a woman would be to rémel@nstitution “non-
recognizable and unable to perform its vital function” ewdild be to “seriously compromise][],
if not entirely destablize[] ... the durability and viabildy this fundamental social institution,”
that the law “has a purpose and a power to preserveamgehpublic meanings and thus a
purpose and a power to preserve or change social instgitiand that “its opposite-sex feature
makes it [the marriage institution] meaningful and achiewp®rtant public purposes,”
including the public and rational privileging of heterosexntdricourse in marriage and the
advancement of marriage’s “private welfare” purpose. kewHarris, 378 N.J. Super. 168, 875
A.2d 259, 275-78 (N.J. Super. A.D. 2005) (Parrillo, J., concurring).

61 Id. at 278-290 (Collester, J., dissenting).
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performance&? Each of the following subsections describes one oéthefcial
elisions and, in so doing, captures the essence of thgiealfailure behind it.

B. The Elisions inGoodridge, Halpern, and EGALE Destroy Those Opinions’
Intellectual Integrity.

The phenomenon of judicial elision of the socialitnsbnal argument can
be seen clearly in the three most important genderlessag@ cases —
Goodridgé® in Massachusett&GALE* in British ColumbiaHalpern™ in
Ontario® There is considerable similarity of analytic stggteetween the three
across a number of issu¥gnd that similarity is certainly present with resgect
the social institutional argumefft. TheEGALE Halpern andGoodridgecourts

all proceeded with a full awareness of the social ingtitat nature of marriag®.

62 StewartGenderless Marriage, suprote 8, at 28-60.

®3 Goodridge v. Dep't of Pub. Health, 798 N.E.2d 941 (Mass. 2003).

4 EGALE v. Attorney General (Canada), 2003 BCCA 251, 225 DI'[R472 (2003).

®5 Halpern v. Toronto (City), 225 DLR (%528 (Ont. Ct. App. 2003).

% Consideration of both American and Canadian dasgarranted in this context for several
interrelated reasons. Most fundamentally, despiteesooh insubstantial differences in equality
jurisprudence between the two nations, certain fundamesmaepts (although carrying different
labels) appear nearly universally in the equality jurisprudehpelities with judicial review and
constitutional equality norms, and that includes Canadat@American jurisdictions,

including California. See generalltewartsupranote 8, at 26-31, 36-38. One of the universals
in the equality equation is the weight of the soci@ralgovernmental) interest advanced (or
thought to be) by the impugned state action. The smsiaiutional argument aims to give a fair
weight to the societal interests implicated by thafaman limitation in marriage. Thus, the
argument has been raised in both countries, Canadiamgjuekperience with equality-based
demands for redefinition of marriage is at least ast@®¢he corresponding American
experience, and the elision phenomenon is to be sdmth countries.

®7 Stewartsupranote 8, at 41-99.

% Id. at 75-85.

% Indeed, the plurality opinion i@oodridgebegins: “Marriage is a vital social institution.”
798 N.E.2d at 948. The opinions in that case then go on taeeafestitution in the context of
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Moreover, the three courts repeatedly acknowledged botharte ¢thange they
were mandating in the public meaning of marriage andhtlies strong
“educative” or “expressive” function in cases suchhes t

So the important question arises how these courts pratézdeach a
conclusion that mandated genderless marriage. Thesamsthat, with a variety
of tactics, they elided the very argument that susthmsanstitutionality of
man/woman marriage.

1. The “large change/no change” elision.

As noted, the three courts repeatedly acknowledged tipe ¢diange the
courts’ mandates would effect in the public meaning ofiage. EGALE states
that “the relief requested, if granted, would constitu@ofound change to the
meaning of marriage, and would be viewed as such by aisamtiportion of the
Canadian public, whether or not it supported the chaffg@He lower court in the
Halperncase expressed the same viéand theGoodridgeplurality opinion
stated: “Certainly our decision today marks a significaahge in the definition of
marriage as it has been inherited from the commondad,understood by many
societies for centuries?® But juxtaposed with these assessments of “profound”

and “significant” change of meaning are assertions tieajéimderless marriage

marriage over 80 times. Théalperndecision has more than 40 such references; the detision
EGALE more than 35.

0 2003 BCCA 251 at para. 78.

" [2002] OJ 2714, 215 DLR {3 223 (Ont. Civ. Ct.) at paras. 97-98.

2798 N.E.2d at 965.
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decisions do not and will not change the institution ofriage. Thus, the
Goodridgeplurality opinion says, immediately after the sen&just quoted: “But
it [the court’s decision] does not disturb the fundamentalevaf marriage in our

3 And EGALEandHalpern manifest a similar view.

society.

These judicial assertions of “no change” in the tosbn of marriage, in
light of the acknowledged “profound” and “significant” changehe public
meaning of marriage, are flatly contradicted by socHtitutional realities. Social
institutions are constituted by — are nothing other thamou will — shared public
meanings. To change those meanings is to change the institotluding the
quantity and quality of its social goods. To change thosenmgs radically is to
deinstitutionalize the old institution (and thereby Idsesocial goods) and to
replace it with a new one.

And the argument advanced HglpernandGoodridgeto buttress the “no
change” assertion is itself contradicted by socialtutsinal realities. The
Goodridgeplurality opinion presents as proof of “no change” thentions of the
same-sex couples then before the court: “Here, tiatgfs seek only to be

married, not to undermine the institution of civil marg&d* and: “That same-sex

couples are willing to [enter civil marriage] ... isegstament to the enduring place

Bod
“|d. at 995-97.
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of marriage in our laws and in the human spifitHalperntakes the same tack:
“The Couples are not seeking to abolish the institutiomarfriage; they are
seeking access to if*’Yet the probative value of such intentions and willingrigss
not at all apparent; it seems nonsensical that teatioins of a handful of people
could insulate a vast social institution constituted bpufislic meanings from
change resulting from a profound alteration in those meanifide social reality

is that the intentions and conduct of an individuadwen a small group of
individuals can neither prevent nor effect institutionadraie.

2. The “selectively impotent law” elision.

The second answer to the key question of how these thuets hiandled the
social institutional argument is that they used whiatyfanay be called the
“selectively impotent law” elision. Again as notede tinree courts acknowledged
the law’s strong “educative,” or “expressive,” functiordaimdeed, make that
function a linchpin of many arguments. For exampleGbedridgeplurality
opinion speaks of an unchanged definition giving a “stamp of apfirav
stereotyped’ AndHalpernrepeatedly speaks of the definition of man/woman

marriage “perpetuating” “views” about the capacities ofesaex couple&® Yet

the acknowledged educative function of law seems to remthie lessons of

75
d
6 225 DLR (4" 529 at para. 129.
7 798 N.E.2d at 962.
8 E.g.225 DLR (4" 529at para. 94.

~
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social institutional theory regarding civil institutions &ebs of significance; law
has a purpose and a power to preserve or change public meaminbgssaa
purpose and a power to preserve or change social institufibm® directly to the
present context, the social institution of marriageosat all immune but rather is
open to fundamental change resulting from a profound chanpe law’s
definition of marriage. The three cases manifest a qei@#tiness to acknowledge
law’s educative and hence society-changing power when pmferred value is
being advanced, while manifesting a stubborn refusal toosdkdge that same
power when its use places the goods of man/woman maiagsk. Yet the law
is not both potent and impotent in the very same endéavor.

Even if it were a proper judicial role to weigh the stalieosts against the
societal benefits flowing from a profound change in thdipubeanings of
marriage (it is not, as shown later), the three ¢dgedamental inconsistency of
approach to benefits and costs cannot qualify as a defepsiid@l performance.
3. Preserving the institution and providing child welfare: eliding thesbffices.

The Goodridgeplurality opinion contains another elision, one unitue
itself. The Commonwealth had pled for the preservatioman/woman marriage

by pointing to one of its valuable social goods: man/womarriage provides for

9 For a strong rejection of the “impotent law” argutriey a leading scholar on historical and

contemporary marriage in America, see Nancy F. Coi, Power of Government in Marriage
11 THE GoOD SOCIETY 88 (2002).
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that child-rearing mode -— married mother/father childirgps— that correlates
(in ways not subject to reasonable dispute) with thengpptoutcomes deemed
crucial for a child’s (and hence society’s) well beindie Plurality opinion
studiously avoided taking issue with the reality ot $w@cial good. What it did
rather was shift the asserted State interest fronegtiog the optimal child-rearing
mode (man/woman marriage) to “[p]rotecting the welfdrehildren” 2° and, on
that shifted basis, argued that limiting marriage to opposiezsuples does not
promote the present welfare of all children, is conttarthe Commonwealth’s
policy and practice of helping children whatever theirifasituation, and
“penalize[s] children by depriving them of State bendf@sause the State
disapproves of their parents' sexual orientatfdn.”

This analysis is valid only to the extent that protectirgoptimal child-
rearing mode (man/woman marriage) is the same goveraheteavor as
“protecting the welfare of children” (as the plurality mipn uses that phrase). But
this is not at all clear. Reflection suggests thatwltedndeavors are substantially
different. Protecting the present welfare of individefaldren found in varying
circumstances is, in the way the plurality opinion agskes it, the provision of

public assistance of some form or another to indivel(ai their care-takers). By

contrast, protecting the optimal child-rearing mode (man/womeamiage) entails

80 798 N.E.2d at 962-63.
81 |d. at 962-64.
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the protection, sustenance, and perpetuation of a swsfglition. Thus
understood, the two different governmental protective endeaveisist that,
different. The plurality opinion disappoints in that ibpides no demonstration of
the equivalency or overlap of the two endeavors andgiaxsdes no justification
for its shift from one to the other. Nor does the diffieesthe plurality opinion
ignores seem much diminished by the common notion of “chelfavne” even
broadly conceived; that is because the endeavor to prbeeoptimal child-rearing
mode, with its institutional focus, looks primarily to irope the private welfare
received by future generations, whereas the persodaliz¢ective endeavor made
the basis of the plurality opinion’s argument is an exeritighe present provision
of public welfare.

Simply put then, th&oodridgeplurality opinion never honestly came to
grips with important social institutional realities téla to man/woman marriage,
because it chose yet again to elide those realities.

4. The “speculative” elision.

Finally, there is an elision unique falpern. With respect to the Attorney
General's institutional argument, thialpern court insisted that the government
must prove with “cogent evidence” that the redefinimdmarriage would in the
future result in any loss of valuable social goods or othene#®to societal harm.

Ignoring the predictive power of institutional theory imgeal and the power of
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the Attorney General's specific demonstration — the midt-tivorce “reform”
battered permanence as a core constitutive meaning wfai@ge institution,
resulting in a great upsurge in divorce with all that dgv@ent’'s accompanying
and now well-documented societal harm —Hadpern court labelled any evidence
of adverse consequences from legal redefinition astdpive.” It did this
without acknowledging the obvious reason no historicabpg®sed to
“speculative™) evidence exists in the genderless margageext; genderless
marriage is a new experiment, and it is the very pateeogenderless marriage
advocates’ march that leaves “unprovable” with histovidence the experiment’s
outcomes. As to the uncontroversial teachings of sowétutional theory and its
resulting predictive power, the court was silent.

C. Four Elisions Seen in Trial Court Decisions
Are Likewise Indefensible®

1. Shifting from the macro to the micro.

The first elision is a common one in the popular delzaghift from the macro
to the micro. Genderless marriage proponents often démdgnguage of
autonomous individuality. By that, we mean a discoftwsased solely on
individualsquaindividuals, or coupleguacouples, with no reference to their

social context or to institutional realities. An exaenof this is actually the most

82 Citations to and quotes from the referenced trial aesisions are found at Stewart

Genderless Marriage, suprmaote 8, at 39-49.
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effective political tactic deployed by genderless nagyeiproponents. It is to ask,
“How can letting me and my [same-sex] partner marry invaay hurt your
marriage?” Or, “How is Jim and John marrying going to rexweeffect on yours
and your husband’s relationship.” By its very language, thestipn forces the
iIssue into the micro framework, that is, it requires thatmarriage issue be
decided on the basis of benefits and harms to specific chailg or couples, as in
“me and my partner” or “you and your husband.” And by thateslanguage, the
guestion precludes consideration of the marriage st macro framework,
that is, the framework provided by social institutionabtlye Moreover, it is
precisely because of this “forcing” mechanism that thestjan is so often an
effective political tactic. After all, not many layqae are prepared to respond by
saying, “Well, if Jim and John marry, that means thatsmciety will have
changed a core constitutive meaning of the vital socséikinion of marriage from
the union of a man and a woman to the union of any two persifith that radical
change, the old institution will disappear and therefoeegssarily, its invaluable
social goods will disappear. Those social goods have meagatdgal to my
forebears and their society and to me and my society aadtlwy posterity to
have those social goods down through their generations,deetdan’t think they

can have a good society without them.”
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Nor can the macro-to-micro shift be justified by thesassn that the
constitutional rights at play, whether of equalityibetty, are individual rights and
that therefore the legal analysis must operate anhtbw level. Although the
relevant equality and liberty rights are indeed individoalpersonal) rights, the
social institutional argument is not advanced to counteratsiotions of
equality, liberty, or dignity but rather to give a cleaderstanding of the scope
and power of the societal (and hence governmental) stteae stake in the
decision to preserve or jettison the social institutibman/woman marriage. That
understanding matters very much — unless a court is preganedttthat
genderless marriage is an imperative of some absadiie whether of equality or
liberty. At some point any rational equality or libejyisprudence must, to retain
its rationality, give important societal interestsitioeie. New York’s equality and
liberty jurisprudence do th&f. And a rational constitutional jurisprudence
requires, even demands, a clear-eyed understanding ante@urement of the
societal interests at stake in each case invoking personstitutional rights, and,
in the marriage cases, that is what the sociakutgthal argument provides. The
macro-to-micro shift is a mechanism to obscure that undelisgaand thereby

preclude that fair measurement.

8 E.g.,People v. Aguilera, 82 N.Y. 2d 23, 603 N.Y.S. 2d 392 (N.Y. 1993).
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2. The “variety of marriages” elision.

A common and further elision is the notion that ubioust variety in
individuals’ marriage customs, perceptions, and consluctehow means that the
whole institution is up for grabs. Yet this notion elides virtually universal
reality that a shared core and constitutive meaning ofiage is the union of a
man and a womafl. Although it is true that in our society the constitativ
meanings of the marriage institution do not include a bndewhite wedding
gown or a stay-at-home wife, those meanings most certarrilide a bride and a
groom, a wife and a husband. And of course it is thatroeaning of the union
of a man and a woman that must leave in order for glsdemarriage to arrive.
3. The “two co-existing marriage institutions” elision.

This elision is seen when a court suggests or imgiaissiociety can indeed
sustain at the same time two social institutions autiively called marriage but
radically different in their core constitutive meaningshis is an argument that
society, at one and the same time, can teach the pesplecfally the children)
that marriage means the union of a man and a womarhancharriage means the
union of any two persons. But of course society cannot dpitimnonsensical to

say that it can.

84 Gallaghersupranote 18, at 45 (“Marriage is a virtually universal soiatitution. ...
[E]verywhere marriage has something to do with bringingttegea man and a woman into a
public — not merely private — sexual union, in which thatagand responsibilities of the
husband and wife towards each other and any children theialsgnion produces are publicly —
not privately — defined and enforced.”).
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This notion of two co-existing “arrangements” makes senseibalgourt
has in mind the de-institutionalization of marriage,d@ociety is capable of
accommodating a number of alternative lifestyles. Buganss clear that the
courts have no such thing in mind; certainly the gendenessiage proponents
are not asking the courts to de-institutionalize mgeriaut rather to replace the old
man/woman institution with the new genderless maeriage.

4. The “enclave argument” elision.

The enclave argument holds that those in our societydohwt agree with
the teachings and formative influences of the genderlassage institution and
the interests genderless marriage advances carysietpgat to an enclave,
whether it be a linguistic, social, and/or religious enelain their own enclave,
such persons would be free to do their own marriage thingaatedf by the new
social institution.

But as scholarship has noted elsewliethere are problems with the notion

that resourceful people could still find ways to communicathe next
generations of children the unique goods of man/womanagarand its value.
Certainly some might; by private educational endeavasrpbssible for families or
other groups to establish a sort of linguistic enclawberheart of a community

that has no comprehension of what matters to themoBbe degree that

8 E.g, StewartJudicial Redefinitionsupranote 8, at 82—83.
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members of the enclave were to adopt the speech of thewoity, they would
lose the power to name and, in large part, the power terdischat once mattered
to their forbears. To that degree, their forbears’ ways weetdan implausible to
them, and probably even unintelligible. (This was Klarajseeience relative to
the social institution of private property.) The bare pobsilithat people could,
with considerable difficulty and sacrifice, maintain theanings for their children
of man/woman marriage is therefore just that — a bardlplitys

The possibility becomes even less substantial uporza¢iain that

[tjlo change the core meaning of marriage from the uni@mén and a
woman . . . to the union of any two persons [will reqult i. . the new
meaning [being] mandated in texts, in schools, and in many pénes of
the public square and voluntarily published by the maddother
institutions, with society, especially its childreretdby losing the ability to
discern the meanings of the old instituti§n.

Thus, this picture is misleading: New York as the happywédrof many
different marriage norm communities, each doing its owrriage thing, each
equally valid before the law, each equally securésiown space. There is reason
to believe that the genuinely realistic picture as danaf legal and social fact is
far different: The State mandates by force of state-V@aeone and only one
marriage institution and one and only one marriage nana that is genderless

marriage. After all, the advocates of genderlessiage are not taking the

8 |d.at 111.
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position that the law should get out of the marriagerass and leave the
definition of marriage to private action or private @vels. Quite the contrary,
they are insisting that constitutional doctrine compsdsstatewide adoption of the
genderless marriage institution. Consequently, theeyéss marriage norm will
be mandated in and reinforced by texts, mandated in and &Edfby schools,
and mandated in and reinforced by many other parts of th& [sojlare and,
furthermore, will be voluntarily published by the media ather institutions. One
marriage norm community will be officially sanctionadd protected; all other
marriage norm communities will be officially constrad, will be officially

disdainecf’

To say otherwise is to say that the law, as an itstitutself, would not be
subject to strong institutional mandates —some soundit@gia and consistency,
some in more elementary considerations — to be persmtehthoroughgoing in

enforcing its newly declared “constitutional” norm. In theme vein, to say

87 Gallaghersupranote 18, at 67 (“If same-sex marriage is a right, pawéggal pressures

will be brought to bear on religions and other orgamrs that fail to acknowledge this right.
The capacity of schools and faith communities to gm@ih the marriage idea to the next
generation will be sharply curtailed. People who belithat children need mothers and fathers
will be treated like bigots in the public square.”). Farrsupra note 43, at 101-02 (“The
preamble to this draft legislation [the Chrétien govermrseproposed genderless marriage bill
of 2003] indicates that redefining marriage to make it atskesto same-sex couples will ‘reflect
values of tolerance, respect and equality’ consistaitt tlve Charter. But of course it follows
that those who oppose redefinition do not reflect stalbes. This charge, publicly made and
enshrined in law, can only diminish the respect in wiieth people are held . . . .”); Darrel Reid
& Janet Epp BuckinghanWhose Rights? Whose Freedoms”DIVORCING MARRIAGE, supra
note 29, at 84 (“The fact is that millions of Canadiam® are opposed to same-sex marriage
have now been told by the courts that their view orriage is contrary to th€harter and, by
extension, un-Canadian.”).
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otherwise is to say that the law is impotent to reirdoto alter, or to dismantle
social institutions, and no rational, informed person dagfs t
[I.
THE OTHER EFFORTS TO HARMONIZE
GENDERLESS MARRIAGE WITH
SOCIAL INSTITUTIONAL REALITIES ALSO FAIL

A. The “Evolving Marriage Institution” Argument
Cannot Sustain the Redefinition of Marriage.

The “evolving marriage institution” argumé&hts an attempt to counter the
social institutional argument and thereby keep the door apgwicially mandated
genderless marriage. This counter is premised most funddiyemtéhe
uncontroversial understanding that certain aspects ofagarin our society and in
our society’s predecessors have changed. This leads tsdr@@sthat marriage
is therefore an “evolving” social institutidh.

The “evolving” argument generally acknowledges thatrtrage laws

[have] both reflected and reinforced changes in attitudeartisaand behavior in

8 This argument’s most recent and perhaps most latéciteration is Nicholas Bala, “The

Debates About Same-sex Marriage in Canada and the (Btiées: Controversy over the
Evolution of a Fundamental Social Institution,” (9 Septen2005) paper presented at the
Federal Marriage Protection Amendment Symposium, Brigifoung University, Provo, Utah
(available on-line alttp://www.law?2.byu.edu/marriage_famiyfsoon to be published in the
BYU J. RuB. L.).
8 In Professor Bala’s words:
[M]arriage has not been a static social or legaltutgdn. Rather marriage has
changed over the course of history in response to amgngiigious beliefs,
social values and behaviors, technology and even demoga@imilarly there
is great variation today in marital behaviors, attitualed laws about marriage in
different countries.
Id at 1.
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marriage.®® This, of course, is simply an acknowledgement of twmimoversial
social institutional reality that society uses the’&authoritative voice to
reinforce, to alter, or to dismantle the shared publiammgs that constitute a
social institution.

The next step is to point to legal “reforms” alreadplsce and deemed to
prepare the way for genderless marriage. These inadgdédhanges moving
away from gender-based rights and roles towards legaliggaf spouse¥; away
from “the procreation of children ... as a central purpafsmarriage, as ...
reflected in the common concept of consummatfriway from no legal
protection (even penalties) for unwed, co-habiting couplesheddffspring
towards legal provision to them of a variety of rights aruigztions; and away
from the recognition of natural parenthood (that is, parenthdsohg from
biological ties) towards the recognition of legal parenthdlal (s, parenthood as
solely a status conferred by law, which may or may nosiden biological ties?
Regarding the elimination of gender rights and roles imiage, for example, it is

asserted: “It is more difficult to argue that marriagguires two spouses of

%0 .

%1 “gpouses are viewed as legally equal. Gender roteaiiriage are no longéegally
prescribed.” Balasupraat 88, at 6 (emphasis in original).

%2 |d. at 3, 6-7.

% |d. at 3, 8-12.

% |d. at 12-14. Bala does not note this but C-38, the Can&liamandating genderless
marriage, contains a provision, albeit amending thenhecdax Act, expressly replacing natural
parenthood with legal parenthood.
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opposite gender, since there are no longer legally spegdieder roles, and
socially there is growing ambiguity about the roles of Haursd’ and ‘wife.”®°

The emergence of both marriage-like legal arrangengawvsrning unwed, co-
habiting couples and the recognition of legal parentho@sesdeemed to have
laid the groundwork for a more flexible approach for tlmgmition of same-sex
relationships.

The “evolving” argument can be fairly abridged to this: $bheial and legal
trends relative to the marriage institution are ¢lda constitutive meanings of the
institution are changing in a way that must inevitabhd to the law’s replacement
of the core man/woman meaning with the “any two persormesimmg.

Any helpful evaluation of the “evolving” argument reqgit@e application
of two important distinctions. The first is betwagastitutional change resulting
from forces other than the law, on one hand, and, oattiex hand, law-mandated
institutional change. In other words, the law canegitkquire or merely reflect
institutional change, and those are different phenomekdith some subjects,
those two phenomenon may play on each other so subtiyngedceptibly that
they appear as one. But that is certainly not the Néamtlrican marriage

experience. But foEGALEandHalpern, there would be no genderless marriage

in Canada today. In the presence of authoritative coarsidas holding that

% 1d. at7.
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man/woman marriage is compatible with and can certamhginue to be nurtured
under the Canadian Charter of Rights and Freedoms,wlerd be no genderless
marriage in Canada for a long time, if ever. ButGaodridge there would be no
genderless marriage anywhere in the United States taddynost probably that
would continue to be the case for a long time. To stateliti®us in slightly
different words, it wagEGALE Halpern andGoodridgethat switched the
meaning of marriage at its core, not soci@tyAs noted earlier, while it is true that
in our society the shared constitutive meanings of theiage institution do not
include a large number of less central practices, thlogred constitutive meanings
most certainly include a bride and a groom, a wife and a hdsban

For reasons that should become clear, the second impaigéinction is
related practically to the first. That is the distiontbetween judge-made law and
legislation. In the world, we see judicial redefinitioihmarriage with no
legislative role (Massachusetts), legislative redefiniod marriage pursuant or in
response to a judicial mandate (Canada), and legislativeniéda without
judicial involvement (Netherlands, Belgium, Spain).

The “evolving” argument fails to work through the implicasoof these two
distinctions. Consequently, the “evolving” argumentlisituated in the judicial

arena, especially if this is what the “evolving” arguin@tends to say to a judge:

% Stewart, Gederless Marriage, supraote 8, at 63-64.

46



“The direction and pace of the social/legal changegivel to the marriage
institution make inevitable the big change to gendememsiage. Therefore,
Judge, you can greatly discount the societal intenesten/woman marriage’s
social goods because of those goods’ very short shelf-lifa€ validity of this
argument, of course, depends on the validity of thenatd inevitability, a claim
founded on a confidently made reading of where social dsgrnetistory will
certainly carry the marriage institution. Although thessage of inevitability is a
brilliant political move?” as an intellectual proposition it is dubious. No one,
especially a judge, should accord to the inevitabilitysags relative to genderless
marriage any more respect and acknowledgements of vahdityis due to
another message of inevitability clearly to be perceimgmbwerful social currents
revealed by history, the message preached by Karl M&naothing else, the
course of Marxism should teach all to be amply humble wi#img forth, as an
intellectual proposition, the inevitability of somethingradical as the
deinstitutionalization of man/woman marriage and igagement by the

institution of genderless marriade.

% This message of inevitability is a brilliant palil move because it strengthens and

encourages the troops on one side to see the long comfbicigh to its inevitable glorious
outcome. At the same time, the message is influantimbking those whose hearts and minds
have them on the other side of the conflict more passieee defeatist, less willing to make the
kinds of sacrifices that could well make a materidiedé@nce in the conflict.

% Maggie Gallagher strongly counters the “inevitabilaygument at Gallaghesupranote 8,
at 68-69, and, with Joshua K. Baker, at "Not Inevitable fiowel Review Online (1 December
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A particularly toxic aspect of the inevitability arguménthe judicial arena
Is its proclivity to become a self-fulfilling prophecy. dbgjudge who acts on the
basis of the argument supplies further “evidence” ofirikgitability of genderless
marriage. It is possible that a bare majority of tlily@s (21 individuals) on the
highest courts of a handful of key states -— Massachifaett8 decision),
Washington, New Jersey, California, and New York -— walyph material role in
replacing man/woman marriage with genderless marridgethen label that
outcome the result of irresistible social forces is tdddous; to label it the work
of 21 individuals who could have (and almost certainly shoaldf) chosen to do
otherwise is to be very much more accurate.

The “evolving” argument may also be saying to a judge, ‘direction and
pace of the social/legal changes relative to the mariiaggitution means that the
change to genderless marriage must be seen as adlglatvall and evolutionary
step, which means in turn that the societal impactsb&ibmall and readily
accommodated, without any serious societal harm.” Bsitaifgument ignores
social institutional realities. One is that, althowaglnstitutive meanings interact,

some of the social goods provided by an institution flow quitecpgarly from

2004), available on-line at
http://www.nationalreview.com/comment/baker_gallagher200412010§486.a

% SeeStewart Judicial Redefinitionsupranote 8, at 130-32 (a summary of how BE@ALE
Halpern andGoodridgecourts “did an unacceptable job with their performanaheiery tasks
that lie at the heart of judicial responsibility intually every case.”).
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one core meaning, while some of its other goods flow fromhen8 The
“evolving” argument does not explain how past changes of sonstitutive
meanings of marriage (whether for good or for ill) make motess wise the
proposed elimination of the man/woman meaning. Unless¢juenent is that
change for change’s sake is good, it seems fair to retigt@ny argument based
on the “evolving” nature of marriage demonstrate the wisdbthe next proposed
change. After all, the valuable social goods identifietthia brief's outset result in
large measure or entirely from the man/woman meaniiaglose that meaning is
to lose those goods, just as the loss, through the nodigatce “reform” of the
1970s, of the core meaning of permanence meant the losg ofdhaing’'s goods,
a loss now viewed, in the midst of considerable resultinigsog, as grievous™
Any comfort derived from this assurance thus seems ijustGenderless
marriage must be seen as a relatively small and ewpariy step, which means in
turn that the societal impacts will be small and reaaklyommodated, without any
serious societal harm.”

Two additional aspects of the “evolving” argument meritysia. That

argument often invokes the classic statement of thedtivaaside” argument:

100
101

Seesection I.D.1supra

E.g., Elizabeth Marquardt, BWEENTWO WORLDS. THE INNER LIVES OFCHILDREN OF
DIVORCE (2005); Judith S. Wallerstein, Julia M. Lewis, SandiakBsleeTHE UNEXPECTED
LEGACY OFDIVORCE: A TWENTY-FIVE YEAR LANDMARK STUDY (2000); Linda J. Waite &
Maggie Gallagher, AE CASE FORMARRIAGE: WHY MARRIED PEOPLEARE HAPPIER
HEALTHIER, AND BETTEROFFFINANCIALLY (2000); Barbara Dafoe WhiteheadyEIDIVORCE
CULTURE: RETHINKING OUR COMMITMENTS TO MARRIAGE AND FAMILY (1996).
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“[R]ecognizing same-sex unions will not be likely to deter heterosexual person
from marrying or having children® This language suggests, and no doubt
intends to, that all the goods of man/woman marriagestiillbe available post-
redefinition because men and women will continue to mach ether at an
undiminished rate. But this suggestion misses the pbiat.point is what the
straight men and women will be marrying “into.” They will imarrying into a
much different social institution than their paremarried into simply because,
undeniably, a constitutive core meaning will be radicalfiedent. And it is not
state-sanctioned opposite-sex coupling that producesdhestitution’s social
goodes; it is the old institution’s meanings that do that.wé&h the loss of those
meanings comes the loss of the social goods and thus thpseotif the “no-
downside” argument.

This realization of what opposite-sex couples will bergnag into
illuminates a further inadequacy of the “no-downsidgjuanent. Social
institutions are renewed and strengthened by use carisigtl the shared public
meanings constituting them. “[E]ach use of the insttuis in a sense a renewal of
that institution. Cars and shirts wear out as we hisetout constant use renews

and strengthens institutions such as marriagel®? After redefinition, every use

of the new institution by a man/woman couple will gate and reinforce it; after

102 E g.,Bala,supranote 88, at 19.

103 SeARLE, supranote 9, at 57.
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all, that couple will be invoking on their union the s@naing power of a polity
that rigorously views their union as one between “two pers&ecause those
“two persons” happen to be a man and a woman, the consegumay initially be
misunderstood by many or even most, but the strengthening efféoe new
institution is largely unavoidablé? Thus the argument — “just as many straight
men and women will marry” — actually cuts against, ndiavor of, genderless
marriage once the social institutional realitiesgven their due.

B. The “Overt Social Engineering” Argument
Is Likewise Fatally Defective.

The “overt social engineering” argument accepts, at legstaitly, virtually
all the building blocks of the social institutional argumeOn that basis, it then
asserts that, exactly because of the powerful formatigdransformative nature of
social institutions, especially marriage, this core maman meaning must be
changed, for to do so will result in a more just and equagtsoc

The “overt social engineering” argument, however, provides noarts
two questions raised by what it does provide. The firgstion is this: Why

should we conclude that a rigorous valuation of the pgedhgains and the certain

104" We say “largely” because a man and a woman desirimgdinl complicity with the new

institutional regime could fulfill that desire — but ortby openly participating in a decidedly
exclusive marriage ceremony sanctioned only by a decidedlyssxe norm community (in
other words, by openly foregoing civilly sanctioned genderlessriage by means of a
consciously political act). The price for doing so inckiftefeiting the benefits of civil marriage
and being officially labeled as bigoted (or at least ‘fdismatory”) — that is, as hostile to the
constitutional ideal of equality.
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losses will show a net gain to society generally? sHw®nd: To what extent, if
any, is that valuation, that cost-benefit analysghtty a job for judges?

That first question brings us back to Barbara and Kldite 1918 Soviet
constitution replaced the old private property institutdth a new property
institution. That exchange undoubtedly made for, irng@respects, a more equal
society. But with its eye on the whole of human expeeehistory has judged that
exchange a very bad one indeed. So the first questiondsk; and to date no one
has made a careful, transparent valuation of man/wan@anage’s unigue social
goods sure to be lost and genderless marriage’s necgsgatiulative benefits.
Those who have spoken somewhat openly about using the instibfittoarriage
for non-marriage ends speak almost exclusively of gendamesriage’s benefits
to the gay and lesbian community and thus say virtually nodbogt the
conseguences to society generally, apparently out ckafanterest in that
subject or on the basis of an unstated assumption thatismp@od for the gay and
lesbian community is good for society generally. Yet abaeredible society-
wide valuation of the losses and gains to result frarptioposed institutional
exchange, the case for that exchange must remain ailgteeficient.

The second question — should judges be in the busiribes ef creating
their own or evaluating someone else’s valuation efdsses and gains to result

from the proposed institutional exchange — quite clearly aiogb¢ answered
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“no.” Even the judges mandating genderless marriagoodridge Halpern and
EGALEdid not claim a competence to engage in such a taskatthieved their
desired end by denying the possibility of any losses, any ddejifsom their
replacement of the old institution with the new, a declearly false. Once social
institutional realities are given their due — and cquasatly once the judicial task
can no longer be characterized with any credibility asaidding a legal definition
of marriage with no rational ba$is— the fact-finding and constitutional
competence of judges to engage the real task mustibastgdoubted®®

The “overt social engineering” argument has other defdtts.plagued by
a very considerable circularity in its notion of usthg marriage institution to
make ours a more just and equal society. The notion gedemn the assumed or
implied premise that of course man/woman marriage v®lktgiality norms and
that genderless marriage will make ours a more equaty. From this
beginning, it is not difficult to move to the conclusion thv&n/woman marriage
violates equality norms and that genderless marriadenake ours a more equal
society. But it should go without saying that what the irtgoa discourse is all

about is the meaning of equality in the context of raggj particularly its social

195 seeGoodridge v. Dept. of Public Health, 798 N.E.2d 941, 961 (Mass. 2003).

106 Cf. United States v. Lopez, 514 U.S. 549, 605 (1995) (Souterssentiing) (“The practice
of deferring to rationally based legislative judgmentseflects our respect for the institutional
competence of the Congress on a subject expressly assigihég the Constitution and our
appreciation of the legitimacy that comes from Congsgxditical accountability in dealing with
matters open to a wide range of possible choices.”)
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institutional realities. The debate to date strongly ssiggdat the equality
argument for genderless marriage can succeed only ifjanees those realities
and, even more, only if one replaces the full instinglainderstanding of
man/woman marriage with the impoverished “close persefaionship model.”
That model is of a “pure relationship,” that is, a ielaghip stripped of any goal or
end beyond the intrinsic, emotional, psychological, or akesatisfaction that the
relationship brings to the two adult individuals invol/8d.Judicial rejection of
that model because it inadequately describes whatagartis” results in judicial
rejection of the equality argument for genderlessriage®® Judicial acceptance
of that model's accuracy and adequacy is the foundatigndarial acceptance of
that equality argumenif? but to date judicial acceptance of the close personal
relationship model has been an unexamined and unprovangtaoint of
analysis, not the result of thoughtful examination. TDiugious feature of cases
such adHalpernandGoodridgehas led Douglas Farrow to label, and fairly so,

their approach as “obviously circular, and viciously §8.”

197 Stewart,Judicial Redefinitionsupranote 8, at 95-96; Cersypranote 29, at 12.

108 E g.,Lewis v. Harris, 378 N.J. Super. 168, 875 A.2d 259, 275-76 (N.J. Super2005)
(Parrillo, J., concurring).
109 stewart,Judicial Redefinitionsupranote 8, at 97 (“Language iEGALE, Halpernand
Goodridgé suggests ... that the courts deciding those case haveaasig@accepted the
arguments of the close personal relationship theorissllécting language and citations).
19 Pouglas FarrowRights and Recognitigin DIVORCING MARRIAGE, supranote 29at 98—
99:
To proceed at all, we need to notice that the main righgsiment [equality]
amounts to a nice piece of subterfuge. Its conclusidhais marriage must be
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Further, the equality argument for genderless marhiagenot yet come to
grips with other social institutional realities, partialifahe understandings that
same-sex couples simply cannot enter the privilegedaarinstitution we have
always known and that the sought for “marriage equadiayi be achieved only by
creating a radically new institution into which alreadgrried men and women are
pulled and into which all couples seeking marriage in thadutvill enter. These
understandings necessarily lead to reflection on some idagls of equality

jurisprudence: to treat similarly situated people similarig to not treat

redefined. This distracts us from the fact that marriage already been
redefined in the argument’s very first move. That isg@ category - the “close
personal adult relationship”- has been invented to provitteraework for our
understanding of marriage. Once this framework is acdeptefollows that
homosexual unions can be marriage-like and, in that cdsrjld qualify as
marriage. If marriage is nothing but a certain formpablicly acknowledged
sexual intimacy and commitment between two persors,t@nvhich gender and
biology and procreation are not directly relevant, whguld the two persons not
be of the same sex? Would we not be discriminatingnsigauch persons by
denying to their relationship the name and benefits of aged And what
requires such a denial? Merely the common-law defmitd marriage as the
union of a man and a woman. So let us change the defimihd write into law
that marriage is a close personal relationship betweehsaduunion of two
persons. That will erase the discrimination and resohes equality-rights
violation. Marriage will be open to homosexuals.

This argument is obviously circular, and viciously s@ertainly there can be
nothing wrong with saying that, if marriage is simply a and two persons, two
persons of the same sex must not be denied a marriaggedic Nor is it
necessarily wrong (though it may be foolish) to writt® law that marriage is, or
rather will be, simply a union of two persons. liMong, however, to claim that
we must write this new definition into law in order to avoid unstitutional
discrimination and equality-rights violations, when in faotsuch discrimination
or violation is possible until after the new definitisnn place.
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dissimilarly situated people as the sarffeThe simple fact is that, relative to the
valued marriage institution received to date, man/wootaples and same-sex
couples are not similarly situated. And this is notadten of “legal definitional
preclusion.” Rather, this is a matter of the verfjur@and purposes of this social
institution. That nature and those purposes are cleatlihe result of any anti-
gay/lesbian animd& but have their own practical logic and effectivendssthis
light, those making the equality argument for genderlessagarsimply have not
made their case at the most fundamental level of egyadisprudence. In this
light, the equality argument for genderless marriage shtselé as nothing more
than a demand that the law eliminate a vital sociaitingin — an ancient

institution of betterment and one fashioned from the beginwith no relevant

11 E g.,Bower Assocs. v. Town of Pleasant Valley, 2 N.Y.3d &B0 (N.Y. 2004)(The
essence of a violation of the constitutional guaraotegual protection is, of course, that all
persons similarly situated must be treated alike”)lage of Willowbrook v. Olech, 528 U.S.
562, 564 (2000); Cleburne v. Cleburne Living Center, Inc., 473438.439 (1985) (the Equal
Protection Clause is “essentially a direction thigpersons similarly situated should be treated
alike.”); Aristotle, ETHICA NICHOMACEA 1113a-13b (1925)(trans. W. Ross, Book VC, 1925)
(“[T]hings that are alike should be treated alike, whilagkithat are unalike should be treated
unalike in proportion to their unalikeness.”).

112 Baker v. State, 744 A.2d 864, 887 (Vt. 1999) (“Plaintiffs hastedemonstrated that the
exclusion of same-sex couples from the definitiomafriage was intended to discriminate
against women or lesbians and gay men, as racial segregatsodesigned to maintain the
pernicious doctrine of white supremacypmpareHernandez v. Robles, 26 A.D.3d 98, 805
N.Y.S.2d 354, 370 (App. Div.2005) (Catterson, J., concurrindaifitiffs have not alleged,
much less proved, that the legislators who enacted ¢iaeYork statutes related to marriage
were motivated by” an “anti-homosexual animusaith id. at 386 (Saxe, J.P., dissenting) (“The
discriminatory impetus for the distinction made by the frage] statues ... was implicit.”); see
Stewart Judicial Redefinition, supraote 8, at 112-14 (th@oodridgeplurality opinion’s
suggestion of “animus” rests solely on that opinion’s noser@didited argument that no rational
basis sustains man/woman marriage.)
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animus, an institution that provides social goods crucialportant to society — so
that those dissimilarly situated relative to that insttotivill be leveled.
V.
CONCLUSION

This brief has verified the three sentences with whicpeéned: Society has
compelling interests in preserving the union of a man andnaaw@s a core
meaning of the vital social institution of marriageor Ehe law to replace that
meaning with a radically different meaning, the unionrof &avo persons, assures
in time the loss of a number of invaluable social goodscaBse of the very nature
of social institutions, including marriage, it could notdikerwise.

This brief has also fulfilled its promise to engage theriage issue on the
basis of public reason. This fulfilled promise must nobberlooked exactly
because of an unfortunate phenomenon in the contempoaariage debate, one
described by Margaret Somerville in these words:

One strategy used by same-sex marriage advocatellsetall

people who oppose same-sex marriage as doing so for relaious

moral reasons in order to dismiss them and their argurasnts

irrelevant to public policy. Good secular reasons to oppmse-sex

marriage are re-characterized as religious or as lmaspdrsonal

morality and, therefore, as not applicable at a sodextal. ... These

[tactics] ... do not serve the best interests of eithewiddals or
society in this debatg?

13 Margaret Somervillesupranote 30, at 70-71.
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Finally, to not blink at the social institutional resg is to realize, with
understandable regret, that there can be no “win-wir¢eue to the present
marriage contest. A society can sustain and nurturédwoanan marriage but only
by declining genderless marriage. Or a society can suatdimurture genderless
marriage but only by causing, through force of law, thaide of the old
institution. Each society must choose. And a chasceastentous as this choice
may never come before us agdih.

Dated: 12 April 2006

By:
MONTE N. STEWART
Attorney for Amici Curiae

14" Andrew SullivanRecognition of Same-Sex Marriadé QUINNIPIAC L. Rev. 13, 18 (1996):
“The work we do today, and the issues we raise in #haik are among the most profound that
this country has ever discussed and among the most emptine country now faces.”
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