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PETITION AND BRIEF OF AMICI CURIAE

Three non-profit organizations engaged in charitable and community work
protective of marriage and family — Citizens for Traditionalfidge, Family
Leader Foundation, and United Families International — petitiorCiist for
permission to file in this case their Brief of Amici Curiaesupport of the
defendants-appellants.

Citizens for Traditional Marriage (CTF) filed an amicus bvigh the
Circuit Court in this case. CTF is a Maryland-based citizerganization that
promotes the welfare of families and children. It does this by inwgitio preserve
and strengthen the vital social institution of man/woman marr@gE.believes
that a decision redefining marriage in Maryland will changestizgal institution
of marriage in ways that will prevent the institution from perfiorg its vital
functions, with consequent harm to society and, particularly, children.

Family Leader Foundation (FLF) is a non-profit organization with be¥s
in Maryland and nationwide. FLF works in the public square to promote
principles that support the family—with marriage between a man ammhean at
its heart—as central to the hope and future of nations, peoples, arsirtye
generation. FLF supports educational and other efforts to secure sigpport
principles that strengthen home and family.

United Families International (UFI) is a non-sectarian, 501(@gB)ic
charity founded in 1978 and based in Gilbert, Arizona, with members ipldar
and nationwide. UFI seeks to maintain and strengthen the fantilg idnited
States and other countries. The United Nations has granted tdflgil
consultative status as a non-governmental organization, ankdadflarticipated
in United Nations conferences. Because UFI is committed to supptrose
measures that maintain and strengthen marriage and the fardg, supported a
broad range of efforts to reaffirm the legal definition of neeyei as the union of a

man and a woman.



Thus, the threamiciare well positioned to provide helpful perspectives
and understandings to this Court as it resolves issues of broad iptéyst and
profound societal impact in this case. Accordingly,aheci respectfully request

that this Court grant leave for the filing of the followingeé8rof Amicus Curiae

Vi



BRIEF OF AMICI CURIAE

I. INTRODUCTION

It has been called, cleverly but aptly, “The War of the Rindt’ls being
waged all across the public square, but the hottest and most consddadtias
are in the courts. On one side are those who want marriadig kegefined to
“the union of any two persons,” with the law treating the partiestgr as
irrelevant to the civil meaning of marriage. Hergenderless marriageOn the
other side are those who want to preserve “the union of a man amtanivas a
core meaning of the marriage institution. Hemoap/woman marriage

In support of man/woman marriage, this brief demonstrates theityeof
three propositions. First, society has compelling interests sepsiag the union
of a man and a woman as a core meaning of the vital socialtiost of marriage.
Second, for the law to replace that meaning with a radicallgrdift meaning, the
union of any two persons, assures in time the loss of a number afabiabkocial
goods. Third, because of the very nature of social institutions marrchge is
unquestionably a social institution — it could not be otherwise.

This brief makes that demonstration by setting forth what exgng as
the clearest and strongest explication of society’s (and, henarnhgeent’s)
compelling interests in man/woman marriage. That explicasigemerally
referred to as the social institutional argument for marri®gfore summarizing

that argument, however, certain of its extraordinary aspectsmoee.

! Daniel CereThe War of the Ringn DIVORCING MARRIAGE: UNVEILING THE
DANGERS INCANADA’ SNEW SOCIAL EXPERIMENT 9 (Daniel Cere & Douglas
Farrow eds., 2004) [hereinafte MORCING MARRIAGE].



1. Each building block in the argument is uncontroversial. Vigtall
serious students of social institutions accept the validity of the
understandings comprising(it.

2. To date, the argument remains unrefuted. The appellate dmirtatve
mandated genderless marriage (in Massachusetts and Canaddgy ito or
reach that result, ignored or otherwise evaded the argumentessd t
courts’ elision of the argument is now well demonstrated in thelady
literature® Likewise, none of the serious legal scholars supporting
genderless marriage have genuinely engaged and countered therafgume
In contrast, the courts that have engaged the argument havedejec
genderless marriage.

3. The argument fully qualifies as Rawlsian “public reaSamtl satisfies
even this high standard: "The requirements of public reason would . . .
require the delineation of precisely how same-sex marriagesehrie
institution of marriage in terms of public reasons and politiclies
implicit in our public culture. This achievement of the social institutional
argument merits emphasis exactly because of a phenomenon thatéflarg
Somerville has accurately observed:

One strategy used by same-sex marriage advocates is to label al
people who oppose same-sex marriage as doing so for religious or

2 Monte Neil StewariGenderless Marriage, Institutional Realities, and Judicial

Elision, 1 DUKE J. @ONST. L. & PuB. PoL’Y 1, 8-27 (2006), available at
http://www.law.duke.edu/journals/DJCLPP/index.php?action=
showitem&id=24.

° 1d. at 28-60.

* 1d. at 60-77.

> E.g.,Lewis v. Harris, 875 A.2d 259 (N.J. Super. Ct. App. Div. 20@5)at
275-78 (Parrillo, J., concurringgee alsdsoodridge v. Dept. of Pub. Health, 798
N.E.2d 941, 983-1005 (Mass. 2003) (Cordy, J., dissenting).

® E.g.,John RawlsThe Idea of Public Reason Revisitéd,U. GiI. L. REV. 765
(2997).

" Linda C. McClainDeliberative Democracy, Overlapping Consensus, and
Same-Sex Marriag&6 FORDHAM L. REv. 1241, 1251 (1998).



moral reasons in order to dismiss them and their arguments as
irrelevant to public policy. [Further,] good secular reasons to oppose
same-sex marriage are re-characterized as religiousbaisad on
personal morality and, therefore, as not applicable at a societal
level®

4. Because the argument demonstrates that adoption of gendeneagana
will necessarily de-institutionalize man/woman marriage anckbyecause
the loss of its unique social goods, the argument effectivelyesethe
notion that the proponents of man/woman marriage have only one “real”
motive: animus towards gay men and lesbians.

5. Because the argument demonstrates society’s (and hence thengawées)
compelling interests in preserving the vital social insatubf man/woman
marriage, the argument is a sufficient response to all totnstial
challenges leveled at the laws sustaining that institutionthertds so

regardless of what standard of review the court applies.

8 Margaret SomervilleWhat About the Children DIVORCING MARRIAGE,
supranote 1, at 70-71She goes on to note that these tactics “do not serve the
best interests of either individuals or society in this debate.” Id. at 71.

° See, e.gGoodridge v. Dept. of Pub. Health, 798 N.E.2d 941, 968 (Mass. 2003)
(“The absence of any reasonable relationship between, on the onerhand, a
absolute disqualification of same-sex couples who wish to enter viltonairriage
and, on the other, protection of public health, safety, or generaraefiuggests
that the marriage restriction is rooted in persistent prejudigamst persons who
are (or who are believed to be) homosexual.”); Editofat, Gay Marriage,
BosSTONGLOBE, July 8, 2003, at A18 (“For all the legal acrobatics offered by
opponents, it is hard to see how anything other than an animus towa@hdays
lesbians prevents them from obtaining the same ‘benefits and o enjoyed
by heterosexual couples.Qay & Lesbian Advocates & Defendets DOMA
Doomed?: The Federal "Defense of Marriage Act" and State Anti-Gay, Anti
Marriage Laws 13, available athttp://www.glad.org/rights/IsDOMADoomed.pdf
(“DOMA’s sheer breadth and its lack of any connection to a legtgrtegislative
end demonstrates that it can only be explained by anti-gay animus.”).

19 Stewartsupranote 2, at 27-28.



[I. THE SOCIAL INSTITUTIONAL ARGUMENT FOR
MAN/WOMAN MARRIAGE IS A SUFFICIENT RESPONSE TO
ALL CONSTITUTIONAL CHALLENGES LEVELED AGAINST IT.

The social institutional argument for man/woman marriagesigfecient
response to all constitutional challenges because of what iteslscoe
demonstrating® It demonstrates that marriage, like all social instingi is
constituted by a web of shared public meanings; that these mearialgsftem,
and transform individuals, providing identities, purposes, and progaadsthat in
this way, these meanings provide vital social gdédacross time and cultures, a
core meaning constitutive of the marriage institution has Viytabways been the
union of a man and a womah.This core man/woman meaning is powerful and
even indispensable for the marriage institution’s production of a nuohlts
valuable social good$. The man/woman marriage institution is:

1. Society’s most effective means to draw a man and a womaheog&b a

relationship as the parents of the child they create, to bindhitdta his
or her parents, and to encourage fulfillment of the natural oldigsti
between husband and wife and parents and thild.

2. Society’s best and probably only effective means to make reagthef a

child to know and be brought up by his or her biological parents (with
exceptions justified only in the best interests of the child, not thiogey

adult) ™

1 SeeStewartsupranote 2, at 6-7.

2 |d. at 8-15;seeBehr v. Behr, 181 Md. 422, 426, 30 A.2d 750, 752 (Md. 1943)
(“While marriage is a civil contract and not a sacramdat |aw regards it with a
sanctity which is not attributed to any other kind of contract; on tleeythbat the
public has a direct interest in it as institution of transcendent importance to
social welfare” (emphasis added)).

13 Stewart,supranote 2, at 15.

“ |Id. at 16-20, 67-69.

5 d.

% 1d.



The most effective means humankind has developed to maxhmize t
private welfare provided to those children (nearly all) concebmyed
passionate, heterosexual coupling (with “private welfare” meamotgust
the basic requirements like food and shelter, but also educationyvoliky,
discipline, love, and respect).

The indispensable foundation for that child-rearing mode — thatigetha
mother/father child-rearing — that correlates (in ways not sutgec
reasonable dispute) with the optimal outcomes deemed cruciatades
— and therefore society’s — well beilfg.

Society’s primary and most effective means of bridging tHe-feanale
divide.”

Society’s only means of conferring the identity of, and transfay a male
into, husband/father and a female into wife/mother, statuses aridiéte
particularly beneficial to sociefy.

Social and official endorsement of that form of adult intimacyasried
heterosexual intercourse — that society may rationally value abmibex
such forms. That rationality has been demonstrated in the scholarly

literature and remains, to date, unrefuited.

The social institutional argument further demonstrates thdt,itgipower to

suppress social meanings, the law can radically change and enstitakgonalize

man/woman marriage, with concomitant loss of the instituticor$as goods™

Further, genderless marriage is a radically different utgiit than man/woman

marriage, as evidenced by the large divergence in the natilnerofespective

social goods (in the case of genderless marriage, only promisgastnot

18

19

20

21

22

Id.

Id.
Id.
Id.
Id.

Id

.at 6, 11-13, 24-25.



delivered)?® Indeed, observers of marriage who are both rigorous and well
informed regarding the realities of social institutions uniforadknowledge the
magnitude of the differences between the two possible institutionamiage,
and this is so regardless of the observer’s own sexual, poldicieoretical
orientation or preferencé.

Another social institutional reality is that a society can hatany one time,
only one social institution denominatedrriage® That is because a society, as a
simple matter of reality, cannot at one and the same timghéefieople, and
especially the children, thatarriagemeans “the union of a man and a woman”
andthatmarriagemeans “the union of any two persofi%.The one meaning
necessarily displaces the other. Hence, every society must ahtheseo retain
the old man/woman marriage institution, or by force of law, to fgspit and put
in its place the radically different genderless marriag&urnisin. But to suppress,
by force of “constitutional” law no less, the shared public meargngstituting
the old institution is to lose the valuable social goods flowingnfilmose
institutionalized meanings. Thus, the social institutional raent refutes the “no-
downside” argument advanced by genderless marriage proponents andteeen i
famous tactic of asking: “How will letting Jim and John mdrayt Aaron’s and
Anne’s marriage?’

These social institutional realities further reveal phrakeghy marriage

or same-sex marriag® be misleading® These phrases get people thinking that a

# d. at 20-24.
% 1d. at 20 n. 53.
% d. at 24.

% 1d. Further, by demonstrating that the societal choice is indeed bebneen
or the other of two radically different marriage institutions,dbeial institutional
argument illuminates the silly nature of the argument thatgo®@woman
marriage institution is not sufficiently “well or narrowly takal” to pass
constitutional muster.

2 1d. at 41-44.

% 1d. at 25.



society will keep its old kind of marriage and just get a nesvseparate kind.
But that is not so because of the social institutional reajugtseviewed; a
society can have one or the other but never at the same time bokhepkissls of
civil marriage®® And after a judicial decree of genderless marriage, nmattesi
name of constitutional norms of equality, liberty, dignity, or autonomyyidad
would certainlynot be the happy home of many different marriage norm
communities, each doing its own marriage thing, each equaitybeflore the
law, each equally secure in its own spic®ather, Maryland would have one
marriage norm community (genderless marriage) officially samed and
officially protected; all other marriage norm communities wouldtbeially
constrained, officially disdained, and sharply curtaifeddoreover, there are
profound problems with the notion that supporters of the old marriageiastit
can, if they want, just huddle together in some linguistic, samakligious
enclave to preserve the old institution and its meanth@ocial institutional
studies teach that the dominant society and its language and meaitiindgse an
ocean and its waves, inevitably wear down and cause to disappesiaady
enclave of an opposing norm. To the degree that members of theeenere to
adopt the speech of the dominant society, they would lose the power t@andme
in large part the power to discern what once mattered to thbedms™ To that
degree, their forbears’ ways would seem implausible to them, abdlgy even
unintelligible

The courts that give these social institutional realities the reject the

argument urged by the plaintiffs-appellees, that man/womanagarviolates

2 d.

© |d. at 24-25.
% |d. at 48.

2 |d. at 49.

% |d. at 46-47.
* |d. at 47.
®d.



constitutional norms and therefore must be replaced with genderdesage.
The courts that have held man/woman marriage to be constitutiorfalhy have,
in one way or another, gotten to that result by ignoring or otherwésdire the
social institutional realities. The next section so demonstrates

lll. THE COURTS THAT HAVE REDEFINED MARRIAGE HAVE
ELIDED THE SOCIAL INSTITUTIONAL REALITIES OF
MARRIAGE.

A. The Circuit Court Decision in this Case, the Dissging Opinion in New
York's Hernandez v. Robles, and the Dissent in New Jersey’kewisv. Harris
Ignore the Social Institutional Argument.
Between the Circuit Court’s decision in this case, the disseofimgon in

New York's recentlernandez v. Roblé$§ and the dissenting opinion in New
Jersey’s receritewis v. Harris®’ there are two great similarities: one, each would
invoke constitutional norms of equality and liberty to mandate that t
man/woman marriage institution be replaced with the genderlassge
institution; two, each simply ignored entirely the social institutioealities
pertaining to that judicially mandated and radical change. Buetaision of the
social institutional argument for man/woman marriage is ineuas For
example, the Circuit Court in this case had the argument bieforeonsiderable
detail®® In New Jersey’sewis v. Harris the two judges in the majority engaged

the social institutional realiti&and went on to reject the argument that state

%805 N.Y.S.2d 354, 377-89 (App. Div.2005) (Saxe, J., dissenting).

37 875 A.2d 259, 278-90 (N.J. Super. A.D. 2005) (Collester, Jerdigg).

% Through th@micusbrief of Citizens for Traditional Families.

% Both the majority opinion and the concurring opinion inLteeisdecision
addressed the social institutional nature of marriage, and the dogaypinion
sets out in fairly complete fashion the social institutional asgumThus, the
concurring opinion notes that marriage is a social institution cesgbby shared
public meanings, that those meanings extend beyond the constricted “clos
personal relationship” model of marriage (which “strips the $awséitution ‘of
any goal or end beyond the intrinsic emotional, psychological, or sexual
satisfaction which the relationship brings to the individuals iredly, that to



constitutional norms mandated the redefinition of marriage. Tkertiag
opinion, however, would have held that man/woman marriage must beae i
genderless marriage. But in arguing for redefinition of magridttat opinion
quite simply ignored entirely the social institutional arguni®eten though that
argument was material to the majority’s analysis and conclusion.

This particular approach, taken by the Circuit Court, the Neveyelissenter,
and the New York dissenter, may be fairly characterized dsviill blindness”
elision. The other judges who, to-date, have ruled for genderlesageshave
employed other kinds of elision. Scholarly work has described in deta# that
elision phenomenon and has demonstrated the inadequacies of such judicial
performance8’ Each of the following subsections describes one of these judicial
elisions and, in so doing, captures the essence of the analyitinad Eeehind it.

B. The Elisions inGoodridge, Halpern, and EGALE Destroy Those Opinions’
Intellectual Integrity.
The phenomenon of judicial elision of the social institutional argucamnt
be seen clearly in the three most important genderless maceags —
Goodridgé? in MassachusettEGALE® in British Columbia, andHalperri* in

eliminate the core constitutive meaning of the union of a man amarean would
be to render the institution “non-recognizable and unable to perfouiaits
function” and would be to “seriously compromise([], if not entirely dabi][] ...
the durability and viability of this fundamental social institutiohdttthe law
“has a purpose and a power to preserve or change public meanintysisiad
purpose and a power to preserve or change social institutions,” drfdsha
opposite-sex feature makes it [the marriage institution] mgériand achieves
important public purposes,” including the public and rational privileging
heterosexual intercourse in marriage and the advancement ofgeafiarivate
welfare” purpose. Lewis v. Harris, 875 A.2d 259, 275-78 (N.J. Sépbr.2005)
(Parrillo, J., concurring) (citations omitted).

%0 |d. at 278-90 (Collester, J., dissenting).

*1 Stewartsupranote 2, at 28-60.

2 Goodridge v. Dep't of Pub. Health, 798 N.E.2d 941 (Mass. 2003).

3 EGALE v. Attorney General (Canada), 2003 BCCA 251, 225 DI'R442
(2003).

=



Ontario®® There is considerable similarity of analytic strategy betvibe three
across a number of issusnd that similarity is certainly present with respect to
the social institutional argumetit. TheEGALE Halpern andGoodridgecourts
all proceeded with a full awareness of the social institutiortat@®f marriagé®
Moreover, the three courts repeatedly acknowledged both the large ¢thenge
were mandating in the public meaning of marriage and thes Istnong
“educative” or “expressive” function in cases such as this.

So the important question arises how these courts proceeded ta reach
conclusion that mandated genderless marriage. The answer withat variety
of tactics, they elided the very argument that sustains thetctiosiality of

man/woman marriage.

* Halpern v. Toronto (City), 225 DLR'(%#528 (Ont. Ct. App. 2003).

% Consideration of both American and Canadian cases is warraritesl i
context for several interrelated reasons. Most fundamentallpitels®me not
insubstantial differences in equality jurisprudence between the tiamsatertain
fundamental concepts (although carrying different labels) appedy nea
universally in the equality jurisprudence of polities with judiciaiee and
constitutional equality norms, and that includes Canada and the American
jurisdictions, including CaliforniaSee generallyvionte Neil StewartJudicial
Redefinition of Marriage21 CA\NADIAN J. FAM. L. 11, 26-31, 36-38 (2004)
(available athttp://www.manwomanmarriage.org/jrm/pdf/jrm.pdf) (hereafter
Judicial Redefinition One of the universals in the equality equation is the weight
of the societal (or governmental) interest advanced (or thoughj ty llke
iImpugned state action. The social institutional argument @mgs/e a fair weight
to the societal interests implicated by the man/woman limitationarriage.
Thus, the argument has been raised in both countries; Canadian jexit@akence
with equality-based demands for redefinition of marriage is at fsagreat as the
corresponding American experience, and the elision phenomenon is &nlba se
both countries.

*1d. at 41-99.

*"1d. at 75-85.

*®Indeed, the plurality opinion iBoodridgebegins: “Marriage is a vital social
institution.” 798 N.E.2d at 948. The opinions in that case then go oretaioef
institution in the context of marriage over 80 times. MHaéperndecision has
more than 40 such references; the decisiddGALE more than 35.

10



1. The “large change/no change” elision.

As noted, the three courts repeatedly acknowledged the large ¢hange
courts’ mandates would effect in the public meaning of marri&§eALE states
that “the relief requested, if granted, would constitute a profountgeh® the
meaning of marriage, and would be viewed as such by a signifioarin of the
Canadian public, whether or not it supported the chafig@Fie lower court in the
Halpern case expressed the same viéand theGoodridgeplurality opinion
stated: “Certainly our decision today marks a significant chamtfee definition
of marriage as it has been inherited from the common law, and towtebsy
many societies for centurie3'” But juxtaposed with these assessments of
“profound” and “significant” change of meaning are assertionshieagjenderless
marriage decisions do not and will not change the institution ofagetr Thus,
the Goodridgeplurality opinion says, immediately after the sentence just quoted:
“But it [the court’s decision] does not disturb the fundamental valueasfiage in
our society.” And EGALEandHalpernmanifest a similar view.

These judicial assertions of “no change” in the institution of iager in
light of the acknowledged “profound” and “significant” change in the publi
meaning of marriage, are flatly contradicted by social ingiitat realities. Social
institutions are constituted by — are nothing other than, if you wharesl public
meanings. To change those meanings is to change the institntlmaing the
guantity and quality of its social goods. To change those meantfigallais to
deinstitutionalize the old institution (and thereby lose its social j@rakto
replace it with a new one.

And the argument advanced HglpernandGoodridgeto buttress the “no

change” assertion is itself contradicted by social instituticellties. The

49 2003 BCCA 251 at para. 78.

0 [2002] OJ 2714, 215 DLR {3 223 (Ont. Civ. Ct.) at paras. 97-98.
>L 798 N.E.2d at 965.

52 Id.

=

11



Goodridgeplurality opinion presents as proof of “no change” the intentions of the
same-sex couples then before the court: “Here, the plaintifksosdye to be

married, not to undermine the institution of civil marriaéﬁaé,nd: “That same-sex
couples are willing to [enter civil marriage] ... is atament to the enduring place
of marriage in our laws and in the human spiit.Halperntakes the same tack:
“The Couples are not seeking to abolish the institution of marrthgg;are

seeking access to it™"Yet the probative value of such intentions and willingness
Is not at all apparent; it seems nonsensical that the intentiensasfdful of

people could insulate a vast social institution constituted by its pulelnings
from change resulting from a profound alteration in those meanifge social
reality is that the intentions and conduct of an individual or exssnadl group of
individuals can neither prevent nor effect institutional change.

2. The “selectively impotent law” elision.

The second answer to the key question of how these three courts handled
the social institutional argument is that they used what faigy be called the
“selectively impotent law” elision. Again as noted, the thoeerts acknowledged
the law’s strong “educative,” or “expressive,” function and, indeske that
function a linchpin of many arguments. For example Gbedridgeplurality
opinion speaks of an unchanged definition giving a “stamp of approval” to
stereotypes® And Halpernrepeatedly speaks of the definition of man/woman

i

marriage “perpetuating” “views” about the capacities of samecouples’ Yet
the acknowledged educative function of law seems to reinforcegberis of

social institutional theory regarding civil institutions as websignificance; law
has a purpose and a power to preserve or change public meaningssaad th

purpose and a power to preserve or change social institutions. Megtydio the

>3 |d.at995-97.

54 Id.

> 225DLR (4" 529 at para. 129.

°® 798 N.E.2d at 962.

>’ E.g.,225 DLR (4") 529at para. 94.
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present context, the social institution of marriage is not anatiune but rather is
open to fundamental change resulting from a profound change in tlse law’
definition of marriage. The three cases manifest a quickimess to acknowledge
law’s educative and hence society-changing power when somerpdefatue is
being advanced, while manifesting a stubborn refusal to acknosvtedtjsame
power when its use places the goods of man/woman marriage. a¥askhe law
is not both potent and impotent in the very same endé&vor.

Even if it were a proper judicial role to weigh the societsts against the
societal benefits flowing from a profound change in the public mgamh
marriage (it is not, as shown later), the three cases’ fuaigiaiinconsistency of
approach to benefits and costs cannot qualify as a defensible judrémah@ance.
3. Preserving the institution and providing child welfare: eliding thescbfices.

The Goodridgeplurality opinion contains another elision, one unique to
itself. The Commonwealth had pled for the preservation of mandwanarriage
by pointing to one of its valuable social goods: man/woman marriagalps for
that child-rearing mode — married mother/father child-rearingtctivaelates (in
ways not subject to reasonable dispute) with the optimal outcomesdasucial
for a child’s (and hence society’s) well being. The plurality opistoiiously
avoided taking issue with the reality of that social good. W!ikd rather was
shift the asserted State interest from protecting the optimialrearing mode
(man/woman marriage) to “[p]Jrotecting the welfare of chitdr& and, on that
shifted basis, argued that limiting marriage to opposite-sex €saioles not
promote the present welfare of all children, is contrary to then@mmwealth’s

policy and practice of helping children whatever their family siturgtand

% For a strong rejection of the “impotent law” argument lsading scholar on

historical and contemporary marriage in America, see Nancy E.Thet Power
of Government in Marriagell THE GOOD SOCIETY 88 (2002).
> 798 N.E.2d at 962-63.
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“penalize[s] children by depriving them of State benefits becthesState
disapproves of their parents' sexual orientatfdn.”

This analysis is valid only to the extent that protecting the opthbd-
rearing mode (man/woman marriage) is the same governnaegrtehvor as
“protecting the welfare of children” (as the plurality opinion ubed phrase). But
this is not at all clear. Reflection suggests that the tvdea@vors are substantially
different. Protecting the present welfare of individual childoemd in varying
circumstances is, in the way the plurality opinion addresses pytvesion of
public assistance of some form or another to individuals (or theartakers). By
contrast, protecting the optimal child-rearing mode (man/womariaga) entails
the protection, sustenance, and perpetuation of a social instituths. T
understood, the two different governmental protective endeavojssataat,
different. The plurality opinion disappoints in that it provides no dematist of
the equivalency or overlap of the two endeavors and thus providesifiogtish
for its shift from one to the other. Nor does the differencelin@lity opinion
ignores seem much diminished by the common notion of “child welfarsi e
broadly conceived; that is because the endeavor to protect the lagtilta
rearing mode, with its institutional focus, looks primarily to ioy® the private
welfare received by future generations, whereas the personpiiziedtive
endeavor made the basis of the plurality opinion’s argument is atisexar the
present provision of public welfare.

Simply put then, th&oodridgeplurality opinion never honestly came to
grips with important social institutional realities relatteeman/woman marriage,
because it chose yet again to elide those realities.

4. The “speculative” elision.
Finally, there is an elision unique lalpern. With respect to the Attorney

General’s institutional argument, thialperncourt insisted that the government

€ 1d at 962-64.
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must prove with “cogent evidence” that the redefinition of rageiwould in the
future result in any loss of valuable social goods or otherwiskttesocietal
harm® Ignoring the predictive power of institutional theory in genendl the
power of the Attorney General’s specific demonstration — the nodaudtce
“reform” battered permanence as a core constitutive meanithg oharriage
institution, resulting in a great upsurge in divorce with all teatelopment’s
accompanying and now well-documented societal harm Halgern court
labelled any evidence of adverse consequences from legal redefast
“speculative.®® It did this without acknowledging the obvious reason no
historical (as opposed to “speculative”) evidence exists inghdagless marriage
context: genderless marriage is a new experiment, and itvemh@ace of the
genderless marriage advocates’ march that leaves unprovafleistoric
evidence the experiment’'s outcomes. As to the uncontroversaiitgs of social
institutional theory and its resulting predictive power, the coust silant.

C. Four Elisions Seen in Trial Court Decisions Are Lilewise Indefensible?

1. Shifting from the macro to the micro.

The first elision is a common one in the popular debate, a shiftthemmacro
to the micro. Genderless marriage proponents often deploy the largjuage
autonomous individuality. By that, we mean a discourse focused solely on
individualsquaindividuals, or couplequacouples, with no reference to their
social context or to institutional realities. An example of ihisctually the most
effective political tactic deployed by genderless marriage propendinis to ask,
“How can letting me and my [same-sex] partner marry in anyhwalyyour
marriage?” Or, “How is Jim and John marrying going to haweedfect on yours

and your husband’s relationship.” By its very language, this questicgsftre

st Halpern, 225 DLR (4) 529 at {1 123, 134.

2]d. at  134.

®3  Citations to and quotes from the referenced trial court desisire found at
Stewart supranote 2, at 39-49.
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issue into the micro framework, that is, it requires thatribaiage issue be
decided on the basis of benefits and harms to specific individuataiples, as in
“me and my partner” or “you and your husband.” And by that same langbege, t
guestion precludes consideration of the marriage issue in the mac@afork,

that is, the framework provided by social institutional theory. édwer, it is
precisely because of this “forcing” mechanism that the questsm aften an
effective political tactic. After all, not many lay peopte @repared to respond by
saying, “Well, if Jim and John marry, that means that our soaidithave

changed a core constitutive meaning of the vital social institaf marriage from
the union of a man and a woman to the union of any two persons. With that
radical change, the old institution will disappear and thereforessadly, its
invaluable social goods will disappear. Those social goods heaet mgreat

deal to my forebears and their society and to me and my society amd iy
posterity to have those social goods down through their generationssbééca
don’t think they can have a good society without them.”

Nor can the macro-to-micro shift be justified by the assertidritiiea
constitutional rights at play, whether of equality or liberty, adavidual rights
and that therefore the legal analysis must operate at the lenvefo Although the
relevant equality and liberty rights are indeed individual (or pefsaghts, the
social institutional argument is not advanced to counter abswaohs of
equality, liberty, or dignity but rather to give a clear understanadirthe scope
and power of the societal (and hence governmental) interesékairs the
decision to preserve or jettison the social institution of man/wmamerriage.

That understanding matters very much — unless a court is prepdred that
genderless marriage is an imperative of some absolute rigather of equality or
liberty. At some point, any rational equality or liberty jurisprudemcst, to

retain its rationality, give important societal interestsrtiee. Maryland’s
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equality and liberty jurisprudence do tfiatAnd a rational constitutional
jurisprudence requires, even demands, a clear-eyed understanding and fa
measurement of the societal interests at stake in eacineakeg personal
constitutional rights, and, in the marriage cases, that istiwaaocial institutional
argument provides. The macro-to-micro shift is a mechammssbgcure that
understanding and thereby preclude that fair measurement.

2. The “variety of marriages” elision.

A common and further elision is the notion that ubiquitous variety in
individuals’ marriage customs, perceptions, and conduct somehoms e the
whole institution is up for grabs. Yet this notion elides the Mistuaiversal
reality that a shared core and constitutive meaning of marisage union of a
man and a womali. Although it is true that in our society the constitutive
meanings of the marriage institution do not include a bride in a wieitieling
gown or a stay-at-home wife, those meanings most certainlydie@ bride and a
groom, a wife and a husband. And of course it is that core meainiing union
of a man and a woman that must leave in order for genderlesageawo arrive.
3. The “two co-existing marriage institutions” elision.

This elision is seen when a court suggests or implies thatyscaieindeed
sustain at the same time two social institutions authoritgtoadled marriage but
radically different in their core constitutive meanings. Taian argument that
society, at one and the same time, can teach the people (dgpkeighildren)

that marriage means the union of a man and a woman and thatgmaneans the

64
65

E.g, Moore v. State, 390 Md. 343, 889 A.2d 325 (Md. 2005).

Maggie Gallagher,How) Will Gay Marriage Weaken Marriage as a Social

Institution: A Reply to Andrew Koppelm&hU.Sr.THOMAS L.REV. 33, 45 (2004)

(“Marriage is a virtually universal social institution. ... [Elywhere marriage has
something to do with bringing together a man and a woman into a& pubbt

merely private — sexual union, in which the rights and responsibiiidse

husband and wife towards each other and any children their sexual union produces
are publicly — not privately — defined and enforced.”).
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union of any two persons. But of course society cannot do that; it is nmasens
say that it can.

This notion of two co-existing “arrangements” makes sense oalgaurt
has in mind the de-institutionalization of marriage, for a sotsetypable of
accommodating a number of alternative lifestyles. Buteitrseclear that the
courts have no such thing in mind; certainly the genderless gepraponents
are not asking the courts to de-institutionalize marriage bthetrréo replace the
old man/woman institution with the new genderless marriage one.

4. The “enclave argument” elision.

The enclave argument holds that those in our society who do not dtiree w
the teachings and formative influences of the genderless mamsgetion and
the interests genderless marriage advances can simpBbt tetan enclave,
whether it be a linguistic, social, and/or religious encldwetheir own enclave,
such persons would be free to do their own marriage thing unaffectée new
social institution.

But as scholarship has noted elsewliethere are problems with the notion

that resourceful people could still find ways to communicate todike
generations of children the unique goods of man/woman marriage aatugs v
Certainly some might; by private educational endeavor it is pogsibfamilies or
other groups to establish a sort of linguistic enclave in thé bbarcommunity
that has no comprehension of what matters to them. But to the degtree
members of the enclave were to adopt the speech of the commiueytyyauld
lose the power to name and, in large part, the power to discetromd¢e@mattered
to their forbears. To that degree, their forbears’ ways would saplausible to
them, and probably even unintelligible. The bare possibility that peopld,
with considerable difficulty and sacrifice, maintain the measiiog their children

of man/woman marriage is therefore just that — a bare posgibili

% E.g, Stewartsupranote 45, at 82—83.
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The possibility becomes even less substantial upon realization that

[tj]o change the core meaning of marriage from the union of aamaia
woman . . . to the union of any two persons [will result in]the.new
meaning [being] mandated in texts, in schools, and in many otheioparts
the public square and voluntarily published by the media and other
institutions, with society, especially its children, thereby losiregability

to discern the meanings of the old instituttén.

Thus, this picture is misleading: Maryland as the happy home of many
different marriage norm communities, each doing its own martiagg, each
equally valid before the law, each equally secure in its own spheee is reason
to believe that the genuinely realistic picture as a mattiegat and social fact is
far different: The State mandates by force of state-wideolaavand only one
marriage institution and one and only one marriage norm, and thaidergss
marriage. After all, the advocates of genderless mariaag not taking the
position that the law should get out of the marriage business aredtleav
definition of marriage to private action or private enclavesitethe contrary,
they are insisting that constitutional doctrine compels the si@eadoption of the
genderless marriage institution. Consequently, the genderlesagearorm will
be mandated in and reinforced by texts, mandated in and reinforced by schools,
and mandated in and reinforced by many other parts of the public square and,
furthermore, will be voluntarily published by the media and other institsitt One
marriage norm community will be officially sanctioned and protec#dither
marriage norm communities will be officially constrained andcdafiy
disdained®

7 1d.at 111.

8 Gallaghersupranote 65, at 67 (“If same-sex marriage is a right, powerful
legal pressures will be brought to bear on religions and other paganis that
fail to acknowledge this right. The capacity of schools and faithneunities to
transmit the marriage idea to the next generation will be sheuplailed. People
who believe that children need mothers and fathers will be trék&edigots in
the public square.”)Douglas Farrow,Canada’s Romantic Mistakén DIVORCING
MARRIAGE, supra note 1,at 101-02 (“The preamble to this draft legislation [the
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To say otherwise is to say that the law, as an institutiolf, igeuld not be
subject to strong institutional mandates —some sounding in logic andteoiy,
some in more elementary considerations — to be persistent and thoraggimgoi
enforcing its newly declared “constitutional” norm. In the samia,xo say
otherwise is to say that the law is impotent to reinforce tés,ar to dismantle
social institutions, and no rational, informed person says that.

IV. THE OTHER EFFORTS TO HARMONIZE GENDERLESS
MARRIAGE WITH SOCIAL INSTITUTIONAL REALITIES ALSO
FAIL.

A. The “Evolving Marriage Institution” Argument Cannot Sustain the
Redefinition of Marriage.
The “evolving marriage institution” arguméhts an attempt to counter the
social institutional argument and thereby keep the door open to judiciall
mandated genderless marriage. This counter is premised mosnkmtddy on

the uncontroversial understanding that certain aspects of mamiage society

Chrétien government’s proposed genderless marriage bill of 2008hiedithat
redefining marriage to make it accessible to same-sex cowpléseflect values

of tolerance, respect and equality’ consistent with Gharter. But of course it
follows that those who oppose redefinition do not reflect such valueschiarge,
publicly made and enshrined in law, can only diminish the respect in whath
people are held . . . .”); Darrel Reid & Janet Epp Buckinghafnpse Rights?
Whose Freedomsih DIVORCING MARRIAGE, supranote 1, at 84 (“The fact is that
millions of Canadians who are opposed to same-sex marriagenbevieeen told
by the courts that their view on marriage is contrary to Gharter and, by
extension, un-Canadian.”).

%9 This argument’s most recent and perhaps most articudea¢idgn is Nicholas
Bala, The Debates About Same-sex Marriage in Canada and the United States:
Controversy over the Evolution of a Fundamental Social InstitutieBYU J.

PuB. L. ---- (paper presented at the Federal Marriage Protegimendment
Symposium, Brigham Young University, Provo, Utah, 9 September 2005)
(available athttp://www.law2.byu.edu/marriage_family/Sept9conference/
draft%20papers/NBalaSame%20Sex%20Marr%20Can%20USA%202005drft.pdf)
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and in our society’s predecessors have changed. This leads $sehmoa that
marriage is therefore an “evolving” social institutiGn.

The “evolving” argument generally acknowledges that “mgeriaws
[have] both reflected and reinforced changes in attitudes towaddsedavior in
marriage.” This, of course, is simply an acknowledgement of the
uncontroversial social institutional reality that society usesaties authoritative
voice to reinforce, to alter, or to dismantle the shared puldanimgs that
constitute a social institution.

The next step is to point to legal “reforms” already in place arthdd to
prepare the way for genderless marriage. These include fegaies moving
away from gender-based rights and roles towards legal equalippa$es’; away
from “the procreation of children ... as a central purpose of marragye.
reflected in the common concept of consummatiGrayvay from no legal
protection (even penalties) for unwed, co-habiting couples and therinfs
towards legal provision to them of a variety of rights and priotest; and away
from the recognition of natural parenthood (that is, parenthood afieimg

biological ties) towards the recognition of legal parenthood (thaarenthood as

° In Professor Bala’'s words:

[M]arriage has not been a static social or legal institutiRather
marriage has changed over the course of history in response to
changing religious beliefs, social values and behaviors, teapnolo
and even demographics. Similarly there is great variatiory ioda
marital behaviors, attitudes and laws about marriage in differe
countries.
Id at 1.

.

2 “gpouses are viewed as legally equal. Gender rolesriteggare no longer

legally prescribed.”Id. at 6 (emphasis in original).

®1d. at 3, 6-7.

" 1d. at 3, 8-12.
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solely a status conferred by law, which may or may not consider hialdigis)’
Regarding the elimination of gender rights and roles in ng@yi@r example, it is
asserted: “It is more difficult to argue that marriage nexpuiwo spouses of
opposite gender, since there are no longer legally specified geterand
socially there is growing ambiguity about the roles of ‘husband’ aifd."W°

The emergence of both marriage-like legal arrangementsrgogaunwed, co-
habiting couples and the recognition of legal parenthood, is also de¢emake
laid the groundwork for a more flexible approach for the recognitioarogessex
relationships.

The “evolving” argument can be fairly abridged to this: Thea@nd
legal trends relative to the marriage institution are clbarconstitutive meanings
of the institution are changing in a way that must inevitably tedke law’s
replacement of the core man/woman meaning with the “any two pérsons
meaning.

Any helpful evaluation of the “evolving” argument requires the iappbn
of two important distinctions. The first is between institutiattenge resulting
from forces other than the law, on one hand, and, on the other handafalated
institutional change. In other words, the law can either requineerely reflect
institutional change, and those are different phenomenon. Withsdijexts,
those two phenomenon may play on each other so subtly and imperceptibly that
they appear as one. But that is certainly not the North Amemeanage
experience. But fOEGALEandHalpern there would be no genderless marriage
in Canada today. In the presence of authoritative court decisionsdtiidin
man/woman marriage is compatible with and can certainly continibe hurtured

under the Canadian Charter of Rights and Freedoms, there would be ndegsnde

> 1d. at 12-14. Bala does not note this, but C-38, the Canadian law nmandati

genderless marriage, contains a provision, albeit amending theéntax Act,
expressly replacing natural parenthood with legal parenthood.
76

Id. at 7.
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marriage in Canada for a long time, if ever. ButGmodridge there would be no
genderless marriage anywhere in the United States today, and otublgrthat
would continue to be the case for a long time. To state the obwialightly
different words, it wag&GALE Halpern andGoodridgethat switched the
meaning of marriage at its core, not sociétyds noted earlier, while it is true that
in our society the shared constitutive meanings of the mainageition do not
include a large number of less central practices, those stamstitutive

meanings most certainly include a bride and a groom, a wife hushband.

For reasons that should become clear, the second important distiaction i
related practically to the first. That is the distinction lestwjudge-made law and
legislation. In the world, we see judicial redefinition of nage with no
legislative role (Massachusetts), legislative redetiniof marriage pursuant or in
response to a judicial mandate (Canada), and legislative reidefiwithout
judicial involvement (Netherlands, Belgium, Spain).

The “evolving” argument fails to work through the implicatiaighese
two distinctions. Consequently, the “evolving” argument is ilkeied in the
judicial arena, especially if this is what the “evolving” amgent intends to say to a
judge: “The direction and pace of the social/legal changesveetatthe marriage
institution make inevitable the big change to genderless mgarridherefore,
Judge, you can greatly discount the societal interests in man/woaraage’s
social goods because of those goods’ very short shelf-life.” dlrdity of this
argument, of course, depends on the validity of the claim oftai@My, a claim
founded on a confidently made reading of where social currents in higtbry
certainly carry the marriage institution. Although the mess&geevitability is a

brilliant political move’® as an intellectual proposition it is dubious. No one,

77
78

Stewartsupranote 2, at 63-64.

This message of inevitability is a brilliant pa#l move because it strengthens and
encourages the troops on one side to see the long comfbeigh to its inevitable

glorious outcome. At the same time, the messag#ligential in making those whose
hearts and minds have them on the other side of thaatanfire passive, more defeatist,
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especially a judge, should accord to the inevitability messaagveeto genderless
marriage any more respect and acknowledgements of validitystitae to
another message of inevitability clearly to be perceived in pawsstial currents
revealed by history, the message preached by Karl Marx. If natsagthe
course of Marxism should teach all to be amply humble when settitng &sran
intellectual proposition, the inevitability of something as rddasahe
deinstitutionalization of man/woman marriage and its replacebyetiie
institution of genderless marriage.

A particularly toxic aspect of the inevitability argument in findicial arena
Is its proclivity to become a self-fulfilling prophecy. Eaddge who acts on the
basis of the argument supplies further “evidence” of the inelitiabf genderless
marriage. It is possible that a bare majority of the judggsndividuals) on the
highest courts of a handful of key states — Massachusetts (a 4i®ec
Washington, New Jersey, California, New York, and Maryland Hohaly a
material role in replacing man/woman marriage with genderesriage. To then
label that outcome the result of irresistible social forcés iz devious; to label it
the work of 25 individuals who could have (and almost certainly shouldfhave
chosen to do otherwise is to be very much more accurate.

The “evolving” argument may also be saying to a judge, “Thection and
pace of the social/legal changes relative to the marmegjeution means that the
change to genderless marriage must be seen as a relatnayasd evolutionary

step, which means in turn that the societal impacts will bd samd readily

less willing to make the kinds of sacrifices that coumtdl make a material difference in

the conflict.

9 Maggie Gallagher strongly counters the “inevitability”wargent at Gallagher,
supranote 61, at 68-69, and, with Joshua K. BakeNaitInevitable NATIONAL
REVIEW ONLINE (1 December 2004@vailable athttp://www.nationalreview.com/
comment/baker_gallagher200412010836.asp.

80 SeeStewartsupranote 45, at 130-32 (a summary of how B@ALE

Halpern, andGoodridgecourts “did an unacceptable job with their performance of
the very tasks that lie at the heart of judicial responsibilityirtually every

case.”).
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accommodated, without any serious societal harm.” But this argugmores
social institutional realities. One is that, although constguneanings interact,
some of the social goods provided by an institution flow quite partigdtam
one core meaning, while some of its other goods flow from andthEne
“evolving” argument does not explain how past changes of some cawsetitut
meanings of marriage (whether for good or for ill) make moress Wise the
proposed elimination of the man/woman meaning. Unless the angistbat
change for change’s sake is good, it seems fair to requtrartif@argument based
on the “evolving” nature of marriage demonstrate the wisdormeohéxt proposed
change. After all, the valuable social goods identified atlihef's outset result
in large measure or entirely from the man/woman meaningoskothat meaning
IS to lose those goods, just as the loss, through the no-fault divefoem” of the
1970s, of the core meaning of permanence meant the loss of that riseegoods,
a loss now viewed, in the midst of considerable resulting sufffesis grievou&
Any comfort derived from this assurance thus seems illusorgndérless
marriage must be seen as a relatively small and evolutistegywhich means in
turn that the societal impacts will be small and readily acocodated, without any
serious societal harm.”

Two additional aspects of the “evolving” argument merit angaly$hat
argument often invokes the classic statement of the “no-dde/mnsrgument:
“[R]ecognizing same-sex unions will not be likely to deter any beexual

person from marrying or having childref?.” This language suggests, and no

81
82

Seesection llsupra

E.g, Elizabeth Marquardt, BPweEENTWO WORLDS THE INNERLIVES OF
CHILDREN OF DIVORCE (2005); Judith S. Wallerstein, Julia M. Lewis, Sandra
BlakesleeTHE UNEXPECTEDLEGACY OFDIVORCE: A TWENTY-FIVE YEAR
LANDMARK STUDY (2000); Linda J. Waite & Maggie GallagheHHCASE FOR
MARRIAGE: WHY MARRIED PEOPLEARE HAPPIER HEALTHIER, AND BETTEROFF
FINANCIALLY (2000); Barbara Dafoe WhiteheadJEDIVORCE CULTURE:
RETHINKING OUR COMMITMENTS TO MARRIAGE AND FAMILY (1996).

% E.g.,Bala,supranote 69, at 19.
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doubt intends to, that all the goods of man/woman marriage Wibstavailable
post-redefinition because men and women will continue to marry eachabtuer
undiminished rate. But this suggestion misses the point. The poihaisthe
straight men and women will be marrying into. They will be giag into a much
different social institution than their parents married into sirbplyause,
undeniably, a constitutive core meaning will be radically differ&nt it is not
state-sanctioned opposite-sex coupling that produces the old institistomnes
goods; it is the old institution’s meanings that do that. So witfodseof those
meanings comes the loss of the social goods and thus the colldpsérad-
downside” argument.

This realization of what opposite-sex couples will be marrying into
illuminates a further inadequacy of the “no-downside” argumeatiab
institutions are renewed and strengthened by use consistent wittatkd public
meanings constituting them. “[E]ach use of the institution issarese a renewal
of that institution. Cars and shirts wear out as we use theoohstant use renews

and strengthens institutions such as marriage 84 After redefinition, every use

of the new institution by a man/woman couple will validate and reiaforafter

all, that couple will be invoking on their union the sanctioning pafer polity

that rigorously views their union as one between “two persons.” Bethose

“two persons” happen to be a man and a woman, the consequences may initial
be misunderstood by many or even most, but the strengthening efféet oew

institution is largely unavoidabf.Thus, the argument “just as many straight men

8 John R. Searle, HE CONSTRUCTION OFSOCIAL REALITY 32, 57 (1995)emphasis
added)

% We say “largely” because a man and a woman desiring to awaiglicity
with the new institutional regime could fulfill that desire — lomly by openly
participating in a decidedly exclusive marriage ceremony sarvexdi only by a
decidedly exclusive norm community (in other words, by openly foregoingycivil
sanctioned genderless marriage by means of a consciously paldizalhe price
for doing so includes forfeiting the benefits of civil marrizegel being officially
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and women will marry” actually cuts against, not in favor of, gdeds marriage
once the social institutional realities are given their due.
B. The “Overt Social Engineering” Argument Is Likewise Faglly
Defective.

The “overt social engineering” argument accepts, st ieaplicitly,
virtually all the building blocks of the social institutional amgent. On that basis,
it then asserts that, exactly because of the powerful formatideransformative
nature of social institutions, especially marriage, this cor®wwnan meaning
must be changed, for to do so will result in a more just and egeiabhy

The “overt social engineering” argument, however, prowideanswer to
two questions raised by what it does provide. The first questibisis\tVhy
should we conclude that a rigorous valuation of the promised gains areltidie
losses will show a net gain to society generally? The secbodvhat extent, if
any, is that valuation, that cost-benefit analysis, rightly agolufiges?

The first question is crucial, and to date no one has madefalcare
transparent valuation of man/woman marriage’s unique social good® sige
lost and genderless marriage’s necessarily speculative Isen&ffiose who have
spoken somewhat openly about using the institution of marriage for aorage
ends speak almost exclusively of genderless marriage’s bewodtfits gay and
lesbian community and thus say virtually nothing about the consequences to
society generally, apparently out of a lack of interest in thaestuby on the basis
of an unstated assumption that what is good for the gay and lesbiamgiynis
good for society generally. Yet absent a credible society-vatlgaton of the
losses and gains to result from the proposed institutional exchthrgsse for
that exchange must remain materially deficient.

The second question — should judges be in the business either of creating

their own or evaluating someone else’s valuation of the losskgaans to result

labeled as bigoted (or at least “discriminatory”) — that is,hastile to the
constitutional ideal of equality.
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from the proposed institutional exchange — quite clearly ought to be r@aswe
“no.” Even the judges mandating genderless marria@oodridge Halpern, and
EGALEdid not claim a competence to engage in such a task; they atthewe
desired end by denying the possibility of any losses, any downside, from their
replacement of the old institution with the new, a denial cld¢altg. Once social
institutional realities are given their due — and consequently ongadicel task
can no longer be characterized with any credibility as discardegpadefinition
of marriage with no rational ba8is- the fact-finding and constitutional
competence of judges to engage the real task must be seriouslgdfbubt

The “overt social engineering” argument has other defdtis.plagued by
a very considerable circularity in its notion of using the marriagggution to
make ours a more just and equal society. The notion proceeds frassthreed
or implied premise that of course man/woman marriage viodapeslity norms
and that genderless marriage will make ours a more equalysoEr®m this
beginning, it is not difficult to move to the conclusion that mamh\an marriage
violates equality norms and that genderless marriage will imalsesa more equal
society. But it should go without saying that what the importanodrse is all
about is the meaning of equality in the context of marriage, pkatig its social
institutional realities. The debate to date strongly sugdestsite equality
argument for genderless marriage can succeed only if one ighosesrealities
and, even more, only if one replaces the full institutional undersiguadi
man/woman marriage with the impoverished “close personailardiiip model.”

That model is of a “pure relationship,” that is, a relationshipstd of any goal

% SeeGoodridge v. Dept. of Public Health, 798 N.E.2d 941, 961 (Mass. 2003).
87 Cf. United States v. Lopez, 514 U.S. 549, 605 (1995) (Souter, J., digdent
(“The practice of deferring to rationally based legislative juegts ... reflects our
respect for the institutional competence of the Congress on a sekpeessly
assigned to it by the Constitution and our appreciation of the legytithat

comes from Congress's political accountability in dealing mitters open to a
wide range of possible choices.”).
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or end beyond the intrinsic, emotional, psychological, or sexual s#itsfélcat

the relationship brings to the two adult individuals invol¥&dudicial rejection

of that model because it inadequately describes what marridgesists in

judicial rejection of the equality argument for genderless ageti Judicial
acceptance of that model’s accuracy and adequacy is the foundationdai judi
acceptance of that equality argum&Hbut to date, judicial acceptance of the close
personal relationship model has been an unexamined and unproven staning poi
of analysis, not the result of thoughtful examination. This obviousraf cases
such adHalpernandGoodridgehas led Douglas Farrow to label, and fairly so,

their approach as “obviously circular, and viciously ¥o.”

8 Stewartsupranote 45, at 95-96; Cersypranote 1, at 12.

89 E.g.,Lewis v. Harris, 378 N.J. Super. 168, 875 A.2d 259, 275-76 (N.J. Super.

A.D. 2005) (Parrillo, J., concurring).

% Stewartsupranote 45, at 97 (“Language iEGALE, Halpernand

Goodridgég suggests ... that the courts deciding those case have consciously

accepted the arguments of the close personal relationship thépasliecting

language and citations).

°L Douglas FarrowRights and Recognitigin DIVORCING MARRIAGE, supra,

note 1at 98-99:
To proceed at all, we need to notice that the main rights argume
[equality] amounts to a nice piece of subterfuge. Its conclusion is
that marriage must be redefined. This distracts us fronattelfat
marriage haslreadybeen redefined in the argument’s very first
move. That is, a new category - the “close personal adult
relationship”- has been invented to provide a framework for our
understanding of marriage. Once this framework is accepted, i
follows that homosexual unions can be marriage-like and, in that
case, should qualify as marriage. If marriage is nothing bettain
form of publicly acknowledged sexual intimacy and commitment
between two persons, one to which gender and biology and
procreation are not directly relevant, why should the two persons not
be of the same sex? Would we not be discriminating against such
persons by denying to their relationship the name and benefits of
marriage? And what requires such a denial? Merely the common-
law definition of marriage as the union of a man and a woman. So
let us change the definition and write into law that marriage is
close personal relationship between adults, a union of two persons.
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Further, the equality argument for genderless marriage hastrairye to
grips with other social institutional realities, particulaty tunderstandings that
same-sex couples simply cannot enter the privileged marriageatiostwe have
always known and that the sought for “marriage equality” can bevachanly by
creating a radically new institution into which already married ared women
are pulled and into which all couples seeking marriage in the fuilirenter.
These understandings necessarily lead to reflection on somedessscof
equality jurisprudence: to treat similarly situated people silyi&ard to not treat
dissimilarly situated people as the safhélhe simple fact is that, relative to the
valued marriage institution received to date, man/woman couptesaame-sex

couples are not similarly situated. And this is not a mattdegél definitional

That will erase the discrimination and resolve the equalitytsig
violation. Marriage will be open to homosexuals.

This argument is obviously circular, and viciously so. Cenainl

there can be nothing wrong with saying that, if marriage iplgim

union of two persons, two persons of the same sex must not be

denied a marriage licence. Nor is it necessarily wrong (thdug

may be foolish) to write into law that marriage is, or rathdrbe,

simply a union of two persons. It is wrong, however, to claim that

we mustwrite this new definition into law in order to avoid

unconstitutional discrimination and equality-rights violations, when

in fact no such discrimination or violation is possible until after

new definition is in place.
%2 E.g.,Salisbury Beauty Schools v. State Bd. of Cosmetolgg®88 Md. 32, 60, 300
A.2d 367, 383 (Md. 1973J (f all persons who are in like circumstances or
affected alike are treated under the laws the same, thecedeprivation of the
equal protection of the law. Conversely, a law which operates uponpsens
or corporations, and not upon others like situated or circumstancethersame
class is invalid.”); Village of Willowbrook v. Olech, 528 U.562, 564 (2000);
Cleburne v. Cleburne Living Center, Inc., 473 U.S. 432, 439 (1985) (thé Equa
Protection Clause is “essentially a direction that all persomtady situated
should be treated alike.”); AristotleTHEICA NICHOMACEA 1113a-13b
(1925)(trans. W. Ross, Book VC, 1925) (“[T]hings that are alicukl be treated
alike, while things that are unalike should be treated unalikeaportion to their
unalikeness.”).
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preclusion.” Rather, this is a matter of the very nature and psmdshis social
institution. That nature and those purposes are clearly not theakanl anti-
gay/lesbian animu¥ but have their own practical logic and effectiveness. In this
light, those making the equality argument for genderless marsiagply have not
made their case at the most fundamental level of equality judspce. In this

light, the equality argument for genderless marriage shoel$ as nothing more
than a demand that the law eliminate a vital social inginiutian ancient

institution of betterment fashioned from the beginning with no relesaintus, an
institution that provides social goods crucially important to society that those

dissimilarly situated relative to that institution will be éésd.

V. CONCLUSION

This brief has verified the three sentences with which it opeBSediety
has compelling interests in preserving the union of a man aminanvas a core
meaning of the vital social institution of marriage. For #we o replace that
meaning with a radically different meaning, the union of any twequey, assures
in time the loss of a number of invaluable social goods. Becauke wéry
nature of social institutions, including marriage, it could not be wiker

This brief has also fulfilled its promise to engage the mgeriasue on the

basis of public reason. This fulfilled promise must not be overtbekactly

% Baker v. State, 744 A.2d 864, 887 (Vt. 1999) (“Plaintiffs haote
demonstrated that the exclusion of same-sex couples from the defaiition
marriage was intended to discriminate against women or lesdriangay men, as
racial segregation was designed to maintain the perniciousraoofrivhite
supremacy.”)compareHernandez v. Robles, 26 A.D.3d 98, 805 N.Y.S.2d 354,
370 (App. Div.2005) (Catterson, J., concurring) (“Plaintiffs have heged,
much less proved, that the legislators who enacted the Newstaitkes related
to marriage were motivated by” an “anti-homosexual animusith,id. at 386
(Saxe, J.P., dissenting) (“The discriminatory impetus for thendieon made by
the [marriage] statues ... was implicit.”); see Stewsarpranote 45, at 112-14
(the Goodridgeplurality opinion’s suggestion of “animus” rests solely on that
opinion’s now-discredited argument that no rational basis sustaing/araah
marriage.).
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because of an unfortunate phenomenon in the contemporary marriage debate, on
already noted but one that bears noting again:

One strategy used by same-sex marriage advocates is to label al
people who oppose same-sex marriage as doing so for religious or
moral reasons in order to dismiss them and their arguments as
irrelevant to public policy. Good secular reasons to oppose same-
sex marriage are re-characterized as religious or as based on
personal morality and, therefore, as not applicable at a sdewxtl

. These [tactics] ... do not serve the best interests of either
individuals or society in this debaté.

Finally, to not blink at the social institutional realitiesas¢alize, with
understandable regret, that there can be no “win-win” outcome fwekent
marriage contest. A society can sustain and nurture man/womeaagadut
only by declining genderless marriage. Or a society can susinuature
genderless marriage but only by causing, through force of law, thealefthe
old institution. Each society must choose. And a choice as portestthis a

choice may never come before us again.

% Margaret Somervillesupranote 8, at 70-71.

% Andrew SullivanRecognition of Same-Sex Marriag® QJINNIPIAC L. REV.

13, 18 (1996): “The work we do today, and the issues we raise oethage are
among the most profound that this country has ever discussed and amomgthe
important the country now faces.”
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For all the foregoing reasorenici respectfully urge this Court to reverse
the decision of the Circuit Court and to hold constitutional the implityfeayland
laws that sustain the vital social institution of man/womarriage.

Dated: June 2006
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