GENDERLESS MARRIAGE AND INSTITUTIONAL THEORY
Monte Neil Stewart
. INTRODUCTION
The stuff of the marriage debate is not static. Thaarticularly true in the
courts, where the legal definition of marriage is dethaat least in the United States,
most thoroughly and most consequentially. Since 1971, whama-sex couple first
advanced the claim that constitutional guarantees mahtt&eedefinition of marriage
from the union of a man and a woman to the union of anypevsons, each side’s
bundle of arguments has changed and is still changing:hMf the change entails a
refinement of arguments, a wholly understandable phenomia a judicial/political
engagement hard fought for more than twelve years®n@ut an important part of that
change is the dropping and adding of entire arguments.
The dropping has invariably resulted as a response toearpattjudicial
rejection. Examples include the “definitional preadnsi “natural limits,” and

“marriage as supra-legal construct” arguments. Each séthe its own way, says in

© 2005 Monte Neil Stewart. Mr. Stewart is presiddrivlarriage Law Foundation, Provo, Utah.
This paper was presented at the 12th World Conferenbe dfiternational Society of Family Law, 19 - 23
July 2005, Salt Lake City, Utah, and is availablenatv.marriagelawfoundation.org

1. Baker v. Nelson191 N.W.2d 185 (Minn. 1971).

2. The judicial/political engagement began in eamiés the decision of the Hawaii Supreme Court in
Baehr v. Lewin852 P.2d 44 (Hawaii 1993). William C. Duncahg Litigation to Redefine Marriage:
Equality and Social Meanind 8 BYU J. Pub. L. 623 (2004), provides a descriptive ogerdf that
engagement in the United States. F.C. DeCas$teHalpernTransformation: Same-Sex Marriage, Civil
Society, and the Limits of Liberal Ladl ALBERTAL. Rev. 619, 625-26 (2003), and Nicholas Bala, The
Journey to Recognize Same-Sex Relationships in Canadaeabited States: Same Direction but
Different Speeds (paper presented at tH&\Warld Conference of the International Society of Haimaw,

19 — 23 July 2005, Salt Lake City, Utah), do the same rel&diCanada. J.A. Robinson, The Evolution of
the Concept of Marriage in South Africa: The Influentehe Bill of Rights (paper presented at th& 12
World Conference of the International Society of Fgrhdw, 19 — 23 July 2005, Salt Lake City, Utah),
does the same relative to South Africa.
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effect that something essential to marriage precludesatitin by the law. In a triumph
for the undiluted positivist view of law, the courts hgemerally rejected these
arguments, and consequently the proponents of man/woraarage no longer tend to
use them; instead of denying the power of the law to radialily a core constitutive
meaning of marriage, those proponents now focus instetigeamsdom of doing so.
Likewise, the proponents of genderless marriage appéavioabandoned, after judicial
rejection, the argument premised on the federal catistits eighth amendment that
precluding same-sex couples from marrying constitutes angelinusual punishmeht.
Proponents have recently advanced arguments notiedlgcor centrally a part
of the earlier debate — that is, have advanced new armgem because the debate itself
has caused deep reflection on and analysis of botHdhestitution (man/woman
marriage) and the new institution (genderless marriaggyosed as its replacement.
And that reflection and analysis have not been unfiuiffior example, there is the
“conservative” argument for genderless marriage, focusiip® beneficial effects entry
into marriage may have on gay nfers a further example, on the man/woman marriage

side, there are new arguments arising from applicafiémstitutional theoryand from

3. E.g.Jonesv. Hallaharb01 S.W.2d 588, 589 (Ky. 1973). The reasons for my use gititases
genderless marriagandman/woman marriagare given in Monte Neil Stewadudicial Redefinition of
Marriage, 21 Can. J. Fam. L. 11, 15-16 (200Mailable at
http://'www.manwomanmarriage.org/jrm/pdf/jrm.pdf.

4. E.g., William Eskridge,HE CASE FORSAME-SEX MARRIAGE (1996); Andrew SullivanThe
Conservative Case for Gay MarriageMe, 30 June 2003, at 76.

5. E.g., Monte Neil Stewart and William C. [@an Marriage and the Betrayal ¢ferezandLoving,
2005 BYU L. Rev. 555, 560-67, 589-53ailable at
http://manwomanmarriage.org/jrm/pdf/Marriage_Betrayal ofeP.edf; Stewartsupranote 3, at 35-36,
71, 75-85; Daniel Cer&yar of the Ringin DIVORCING MARRIAGE: UNVEILING THE DANGERS IN
CANADA’SNEW SOcCIAL EXPERIMENT 9, 15 (Daniel Cere & Douglas Farrow eds., 2004) [hereafter
DIVORCING MARRIAGE].
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critical review of the genderless marriage proponeargs’of close personal relationship
theory?®
My intent with this paper is to summarize the applicatbmstitutional theory to
the debate over the redefinition of marriage, thabigresent one of the new arguments
now drawing judicial attentiof.
[I. MARRIAGE ASA SOCIAL INSTITUTION
A. General Conceptsfrom Institutional Theory
Marriage is a social institutichAs such, it shares with all other social institutions
certain salient features. Or stated slightly difféiserwhat can be said accurately about
all social institutions can be said accurately of tistitution of marriage. One of the most
important understandings is this: social institutionscarestituted in large measure by
shared public meanings. Although in pedestrian use the wordutmst” may conjure
up an image of an edifice constructed of steel, conaateglass, a social institution is

not so constituted. Rather, it is “constituted by commlebs of social meaning.John

Searle explains this social reality using the exampbnother social institution, money:

6. E.g., Daniel CereHE FUTURE OFFAMILY LAW: LAW AND THE MARRIAGE CRISIS INNORTH
AMERICA (Council on Family Law 2005gvailable at
http://www.marriagedebate.com/pdf/future_of family law.pdfevért,supranote 3, at 85-86, 95-99.

Like the arguments’ substance, the rhetoricayepl, that is, the strategies to move the reader’s or
listener’s feelings, has also evolved. One importaaimgke is the genderless marriage proponents’
increasing (and increasingly refined) deployment of thgpfail couples tactic,” which “uses as the public
face of the genderless marriage campaign a numberadtitpiselected same-sex couples virtually
indistinguishable (except for gender) from Ozzie andikliaNelson or Clair and Heathcliff Huxtable and
then points relentlessly to those couples as the ‘ahswerhat the genderless marriage campaign is all
about.” Stewart & Duncarsupranote 5, at 586.

7. E.g.L.ewis v. Harrig 2005 Westlaw 1388578 (14 June 2005).

8. E.g.,Williams v. North Carolina317 U.S. 287, 303 (1942) (“[T]he marriage relation [is] an
institution more basic in our civilization than any otherGoodridge v. Dep’t of Pub. Healtli98 N.E.2d
941, 948 (Mass. 2003) (“Marriage is a vital social institutip

What follows in this section tracks Steward ®uncansupranote 5, at 561-67.

9. Stewartsupranote 3, at 83.
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[W]e can say, for example, in order that the contmphey’ apply to the stuff in
my pocket, it has to be the sort of thing that people tisimkoney. If everybody
stops believing it is money, it ceases to function as mara eventually ceases
to be money. . . . [I]n order that a type of thing shaltdsfy the definition, in
order that it should fall under the concept of monemust be believed to be, or
used as, or regarded as, etc., satisfying the definitiorAnd what goes for
money goes for elections, private property, wars, vopngmisesmarriages
buying and selling, political offices, and so'9n.

The shared meanings that constitute a social institutieract and are
interdependent; each meaning affects and is dependent ba athers. “An institution is
aweb of interrelated normsformal and informal—governing social relationships.”

Social institutions shape and guide individuals’ identities;gq&ions, aspirations,
and conduct. An institution “supplies to the people whoi@pate in it what they should
aim for, dictates what is acceptable or effectivetlem to do, and teaches how they
must relate to other members of the institution and teetlom the outside-? This
profound influence ought not to be underestimated; institutidrego&{] what those who
participate in [them] think of themselves and of one la@gtwhat they believe to be

important, and what they strive to achievéThus,

an institution guides and sustains individual identity agame way as a family,
forming individuals by enabling or disabling certain ways dfadweng and
relating to others, so that each individual's possibgitilepend on the
opportunities opened up within the institution to which thesge belongs$#

But inasmuch as human societies create and sustaal s®titutions, a society can

change its social institutions. “Institutions can bargyed in the sense that they will

10. John R. Searle HE CONSTRUCTION OFSOCIAL REALITY 32 (1995) (emphasis added).

11. Victor Nee & Paul Ingrankmbeddedness and Beyond: Institutions, Exchange, and Social
Struc)ture in THE NEW INSTITUTIONALISM IN SOCIOLOGY 19, 19 (Mary C. Brinton & Victor Nee eds.,
1998).

12. Stewartsupranote 3, at 111.

13. Id.

14. Helen Reece, IlbRCING RESPONSIBLY185 (2003).

4



necessarily change if sufficiently many individualstbychange them!® And because

social institutions are constituted by shared public meanthgy are necessarily
changed when those meanings are changed and/or no loffgeerstly shared. Indeed,

that is the only way a social institution can be changed.

An individual may withdraw his deposit from a bank, orarénhe law, or the
rules [of] a game, without causing the change or calapshe institutions
concerned. Such an action would not be possible fandilliduals acting as a
collective [without causing that change or collapsehv@osely, there are acts
which are possible only for all individuals, but not for amygle individual.
Changing, creating, maintaining or destroying institutioesexamples of thi¥

Just as social institutions can be changed by alteratitire constitutive shared
public meanings, so they can be renewed and strengthened dongstent with those

shared public meanings.

[A]s several social theorists have pointed out, ingtihs are not worn out by
continued use, but each use of the institution is imaesa renewal of that
institution. Cars and shirts wear out as we use therodngtant use renews and
strengthens institutions suchraarriage property, and universities. . . . [I]n
terms of the continued collective intentionality o tisers, each use of the
institution is a renewed expression of the commitmétheusers to the
institution1”

And just as social institutions can be changed or et social institutions can be

entirely dismantled.

The secret of understanding the continued existencetitiitional facts is simply
that the individuals directly involved and a sufficientwber of members of the
relevant community must continue to recognize and accepxistence of such
facts. . . . The moment, for example, that all @strof the members of a society

15. Eerik Lagerspetz, HE OPPOSITEMIRRORS AN ESSAY ON THE CONVENTIONALIST THEORY OF
INSTITUTIONS 28 (1995).

16. Eerik LagerspetzOn the Existence of Institutionsn ON THE NATURE OF SOCIAL AND
INSTITUTIONAL REALITY 70, 82 (Eerik Lagerspetz et al. eds., 2001).

17. Searlesupranote 10, at 57 (emphasis added).
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refuse to acknowledge [the social institution of] propedits, as in a revolution
or other upheaval, property rights cease to exist insth@iéety.!8

Society can use the law effectively to reinforce, teralbr to dismantle a social
institution. This is because the law has an expressieducative function that is

magnified by its authoritative voiéd8.And in actual practice, the law’s authoritative

voice is used to reinforce, to alter, or to dismantlestieed public meanings that

constitute a social institution. Regarding the reinfaydimction, Joseph Raz observes:

Perfectionist political action may be taken in suppbdgazial institutions which
enjoy unanimous support in the community, in order to dieentformal
recognition, bring legal and administrative arrangemiabsline with them,
facilitate their use by members of the community whshwto do so, and
encourage the transmission of belief in their valueitioré generations. In many
countries this is the significance of the legal recognitf monogamous marriage
and prohibition of polygams®

Use of the law to reinforce or alter or extinguishshared public meanings that
constitute a social institution is a political act. Bdward Schiappa notes, “Definitions
put into practice a special sort of social knowledge—aaeshunderstanding among
people about themselves, the objects of their world hamdthey ought to use

language 2! He continues:

If we look hard enough, all definitions serve some sbirtterests
.. .. Defining what is or is not part of our sharealite is a profoundly political
act. The establishment of authoritative definitions by dat custom requires a

18 Id.at 117.

19. E.g, Joseph Raz,HE MORALITY OF FREEDOM162 (1986) (“Supporting valuable forms of life is a
social rather than an individual matter. Monogamy, assumingg ikghe only morally valuable form of
marriage, cannot be practised by an individual. It reqair@dture which recognizes it, and which supports
it through the public’s attitude and through its formalitogbns.”); Cass R. SunsteiRpreword: Leaving
Things Undecidedl10HARYV. L. Rev. 4, 69-71 (1996).

20. Razgsupranote 19, at 161.

21. Edward Schiappa,HBINING REALITY : DEFINITIONS AND THEPOLITICS OFMEANING 3 (2003).
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political processnvolving persuasion or force that generates politiesiiltsby
advancing some views and interests and not otRers.

To alter a social institution by altering the shared pubk@anings that constitute it
(whether by use of the law or otherwise) is to alterneifimmediately then certainly
soon—the individual identity, perceptions, aspirationd, @nduct formed by reference
to the old institution. The greater the alteration ®ittstitution, the greater the changes
in the individual. Likewise, the more influential the sdanstitution being changed, the
greater the changes in the individeal.

B. Institutional Theory and the L egal Definition of Marriage

Almost universally, a shared, public, and core meaning isthatiage is the union
of a man and a woma&h.Thus, that meaning has been a constitutive core of the
institution. That core meaning has been and continuesitdlbential in forming
individual identity, perceptions, aspirations, and conduetway and to an extent that

common sense readily comprehends.

[M]arriage is an institution that interacts with a ureggocial-sexual ecology in
human life. It bridges the male-female divide. It negfels a stable partnership of
life and property. It seeks to manage the procreative praocest establish
parental obligations to offspring. It supports the birthrigihthildren to be
connected to their mothers and fathers.

Michael Foucault contends that marriage has fostepadtgular type of
human identity, namely, the “conjugal self.” Be thattamay, marriage has
always been the central cultural site of male-femalitions. A rich history and a
complex heritage of symbols, myths, theologies, i@, poetry, and art have

22. Id. at69-70 (citation omitted).

23. E.g, Raz,supranote 19, at 392.

24. As put by Justice Blair in the Ontario Divisional Caletision inHalpern v. Torontp60 O.R.3d
321 (Ont. Div. Ct. 2002)aff'd in part, rev'd in part 65 O.R.3d 161 (Ont. 2003), “Anthropological,
sociological and historical studies reveal that from tinimemorial ‘marriage’ haalmostuniversally been
viewed as a monogamous union between a man and a wdchaat.para. 40.
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been generated by the institution of marriage, which escadmique set of
aspirations into human culture along the axis of pernasgposite-sex bonding
and parent-child connectednégs.

Man/woman marriage is deemed to provide well, and even unjcuelymber of
social goods besides those just identified. It is thg imstitution that can confer the
status ohusbandandwife;?® in particular, it is the only effective means to sboéand
acculturate and thereby transform males into husbangsecass the institution sustains

both before and after the weddifigThe institution performs the same transformative

role in the creation of husband/fathers, another itlebéneficially different than that of

a mere malé8 It also promotes (by privileging) that form of adult inicy—married
heterosexual intercourse—that society may rationallyesabove all other such forists.

A social institution defined at its core as the unionmyf@vo persons is unmistakably

different from the historic marriage institutiéh.

Much has been and can be said about public meanings tifigefor]
constituting, social institutions, which in turn influenesen define, the human
participants. All of that can be said, of course, abotit man/woman marriage as
an institution and genderless marriage as an institukio@ point is the high
likelihood that an institution defined at its core as them of a man and a
woman (with all that limitation implies and entaitgarding purposes and
activities) will intend and sustain “the social undemndiags, the practices, the

25. Ceresupranote 5, at 11, 14 (footnote omitted).

26. SeefF.C. DeCostesupranote 2, at 625-26.

27. SeeKatherine K. Young & Paul Nathansoithe Future of an Experimenin DIVORCING
MARRIAGE, supranote 5at 41, 47-48.

28. See, e.gDavid Popenoe, IEE WITHOUT FATHER 139-88 (1996).

29. Stewartsupranote 3, at 52-57.

30. Observers of marriage who are both rigorous andnfetined regarding the realities of social
institutions uniformly acknowledge the magnitude of thaifferences between the two possible
institutions of marriage. This is so regardless ofdtheervers’ own sexual, political, or theoretical
orientation or preferenc&ee, e.g.Ladelle McWhorter, BDIES ANDPLEASURES FOUCAULT AND THE
POLITICS OFSEXUAL NORMALIZATION 125 (1999); Razsupranote 19, at 393; Cersupranote 5at 11-18;
Douglas FarrowCanada’s Romantic Mistaken DIVORCING MARRIAGE, supranote 5at 1, 1-5; Young &
Nathansonsupranote 27 at 48-56.
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goods, and the social selves” in large measure not intendrdstained by an
institution defined at its core as any two persons in segh@rsonal relationship.

The difference in constitutive meanings of necessitynmai¢laat what the new
institution teaches relative to individual identity, pgti@ns, aspirations, and conduct is
substantially different from the formative instructioithe current institution of
man/woman marriage. That does not mean, of courdehtir@ is no overlap in
formative instruction; the significance is in the diverge One important divergence
centers on the normativeness of married heteroseXatbres and the normative
exceptionality of all other forms of intimate humamdact. Another centers on the
relative pre-eminence or subordination of the interastsdesires of adults, on one hand,

and of the interests and needs of children, on the btrel32

Redefinition has other practical outcomes. For my purppesgbaps the most
important is found at the intersection of the law’shautative role (relative to marriage’s
meanings) and the unitary nature of the institution. By pnitature, | mean simply that
society can sustain one and only one marriage instituBociety cannot, at one and the
same time, tell the people (and especially the childiret)marriage, in its core meaning,
is the union of any two persons and that marriage, ooits meaning, is the union of a
man and a woman. Given the role of language and meanaag&tituting and sustaining

institutions, two “coexisting” social institutions knowaociety-wide asnarriagewould

31. Stewartsupranote 3, at 77 (footnote omitted).

32. SeeMargaret Somerville)Vhat About the Childrent DIVORCING MARRIAGE, supranote 5, at
66—67, 78; Seana Sugrue, Marriage: Inside and Out 14-15 (papertedest llluminating Marriage
Conference, Kananaskis, Alberta, Canada, 18-20 May 2005 ¢&1same-sex marriage as well as a
number of other marital reforms, . . . foster thnerability of children to advance the desires of adiilts.
Jane Adolphe, The Same-Sex Marriage Debate in Cafrdaoting Adults and Ignoring Children (paper
presented at the T2Vorld Conference of the International Society of Fgihaw, 19 — 23 July 2005, Salt
Lake City, Utah).
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seem to amount to a factual impossibility. When | spéd&vgs authoritative role
relative to marriage’s meaning, we are thinking of thisc&the law (on constitutional
grounds no less) has taken a stand that the core meatieguision of any two persons,
the law will then be unrelenting and thoroughgoing in ex&orent of that decision. The
law’s own internal logic and institutional mandates regjao less. Thus, at the
intersection of the unitary nature of marriage andahesl authoritative role in
marriage’s meaning, what will result is the new meaninggomandated in texts, in
schools, and in virtually every other part of the pulbdigese, and also being voluntarily
published by the media and other instituti&hEven linguistic, social, or religious

enclaves dedicated to preserving the old meaning will haviiautiitime.3

This repetition seems merited. These realities reggshial institutions in general
and the social institution of marriage in particular @we controversial in the literature on
the nature of institutions. Although each side’s “spind @mphasis in the current
genderless marriage debate differ dramatically, no scdiofa(to date, anyway) has

attempted to refute the social realities summarizedeabov

33 Id.at 111.

34. Helen Reece explains:

When norms are socially contested, this can leadetdormation of diverse norm communities,

such as religious organisations or feminist groupshaopeople who are dissatisfied with the

prevailing norms can enter a different and more caaganorm community. But this is not a

complete solution because the social construction atetouns too deep: the dissident

community may seem unthinkable or may be too costlgdoreone raised in the dominant

community; it may also be merely reactive to or edefined by the dominant norm community.
Reecesupranote 14, at 38.
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[11. APPLICATION IN THE MARRIAGE DEBATE

My main thesis is that there is, unavoidably, a pragedn the redefinition of
marriage from the union of a man and a woman to thenwfiany two persons. My
reflections on that price tag run as follo#s:

A society can sustain one and only one marriage instituBociety cannot, at the
same time, tell the people (and especially the childtet)marriage is the union of any
two persons and that marriage is the union of a man amaran. Two “coexisting”
social institutions known society-wide amrriageis a factual impossibility. Thus, legal
redefinition of marriage will in the process of time eggarily displace the institution of
man/woman marriage and necessarily deprive society abitial goods provided,
sometimes uniquely, by the old instituti#So, although one may by selective reference
to social institutional realities tout genderless mggias the way to a more just and
equal society, the full panoply of relevant institutiorealities compels
acknowledgement of the awesome price that must be pagohtiy into such a radically
new and different world.

How large the price is suggested by a listing of what mustcessity be lost with

the deinstitutionalization of man/woman marriage:

35. This section tracks Stewart & Dunaarmranote 5, at 589-95.

36. What | am saying contrasts starkly with the “defn@l preclusion,” “natural limits,” and
“marriage as supra-legal construct” arguments. Each cétlimogs own way, says in effect that something
essential to marriage precludes alteration by the fadyl@ence, by society. | am saying plainly that the law
and, hence, a society do indeed have the power totedteonstitutive meaning of marriage in that society;
the real issue is the wisdom of doing so. | needy@sthe same time that, as a matter of social
institutional reality, same-sex couples cannot enter tireiage institution that has come down to us; their
law-mandated marriage constitutes entry into a diftarestitution, one defined at its core as the union of
any two persons and one embodying the close persoa@bnship model of marriage. Stewastipranote
3, at 84 (“Same-sex couples look to the law to let thremthe privileged institution, and the law . . . may
want to, but it cannot; it can only give them access different institution of different value.”).
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First, husbands and wivelglan/woman marriage is the only institution that can
confer the status dfusbandandwife, that can transform a male into a husband (a social

identity quite different from “partner’y’ and thus that can transform males into
husband/fathers (a category of males particularly beakfi society)z®

Second, an effective bridge over the male-female diVjtijarriage has always been
the central cultural site of male-female relatidAsind society’s primary and most
effective means of bridging the male-female divide—thassive cultural effort of
every human society at all times and in all pladés.”

Third, the most effective means humankind has develop&d so maximize the
level of private welfare provided to the children conceivegdmisionate, heterosexual
coupling#! The phraserivate welfareincludes not just the provision of physical needs
such as food, clothing, and shelter; it encompasses top@s such as education, play,
work, and discipline and intangibles such as love, réspad security.

Fourth, the effective means to make real the childist tig know and to be brought
up by his or her biological parents (with exceptions beisgfied only in the best

interests of the child, not those of any adult).

[Alccepting same-sex marriage necessarily means angepit the societal
institution of marriage is intended primarily for thenbét of the partners to the
marriage, and only secondarily for the children bora intAnd it means
abolishing the norm that children—whatever their sexuahtation later proves
to be—have a prima facie right to know and be rearedmitig@ir own biological
family by their mother and father. Carefully restragtgoverned, and justified

37. See, e.gDeCostesupranote 2, at 625-26.
38. See, e.gPopenoesupranote 28, at 139-88.
39. Ceresupranote 5, at 14.

40. Young & Nathansorsupranote 27, at 43.
41. Stewartsupranote 3, at 44-52.
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exceptions to this norm, such as adoption, are essd@taabolishing the norm
would have a far-reaching impéeét.

Fifth, authoritative encouragement of the child-rearimglea—that is, married
mother/father child-rearing—that correlates (in wayssubject to reasonable dispufe)
with the optimal outcomes deemed crucial for a childigl(hence society’s) well being.
These outcomes include physical, mental, and emotionthlzew development;
academic performance and levels of attainment; and av@ddmmcime and other forms
of self- and other-destructive behavior such as drug abusegndisk sexual conduét.

Sixth, the power to officially endorse that form of kdltimacy—married
heterosexual intercourse—that society may rationallyesabove all other such forrs.

The arguments marshaled to discount this price tag ortevdgny its existence strike
me as fundamentally inadequate. The first and most déployed argument simply
ignores the social institutional realities of marriatfgedefinition will not really change

anything. Just as many straight men and women will marrgHiame just as many

42. Margaret Somervill&Vhat About the Childrent DIVORCING MARRIAGE, supranote 32, at 67.

43. As Justice Sosman said in her dissenting opiniGoodridge

[Sltudies to date reveal that there are still somerobbte differences between children raised by

opposite-sex couples and children raised by same-sex coupdeprétdation of the data gathered

by those studies then becomes clouded by the personal aichpbéliefs of the investigators,

both as to whether the differences identified are pesdivnegative, and as to the untested

explanations of what might account for those differen€ehis is hardly the first time in history

that the ostensible steel of the scientific methaxrhalted and buckled under the intense heat of

political and religious passions.) . . . [T]he mogattn& and strict application of scientific

principles to this field would be constrained by the ladiperiod of observation that has been

available. . . . The Legislature can rationally viéwe state of the scientific evidence as unsettled

on the critical question it now faces: are familieadesl by same-sex parents equally successful in

rearing children from infancy to adulthood as familieaded by parents of opposite sexes?
Goodridge v. Dep't of Pub. Healtli98 N.E.2d 941, 979-80 (Mass. 2003) (Sosman, J., dissentingpicita
omitted).

44. Stewartsupranote 3, at 64—70.

45, |d. at 54-57. Because the redefinition occurs by judicial manasdertedly compelled by
constitutional normsany official or “state action” acknowledgement of marriagethe union of a man and
a woman is constitution-taboo.
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children—if gays can marry or not®’But this mantra entirely misses the point. The point
is what the straight men and women will be marryimgdi” They will be marrying into

a much different social institution than their parengsried into simply because,
undeniably, a constitutive core meaning will be radicallfigcent. And that means that
they (and the generations after them) will undergo a rdiftdrent formative and
transformative experience.

The inadequacy of this “no downside” argument does robtiere. Social
institutions are renewed and strengthened by use consigterihe shared public
meanings constituting them. “[E]ach use of the institutoin a sense a renewal of that
institution. Cars and shirts wear out as we use theradngtant use renews and
strengthens institutions such as marriage .#’ After redefinition, every use of the new
institution by a man/woman couple will validate and reiodoit; after all, that couple
will be invoking on their union the sanctioning power of atpdhat rigorously views
their union as one between “two persons.” Because th@sgersons” happen to be a
man and a woman, the consequences may initially bendesstood by many or even

most, but the strengthening effect on the new institusidargely unavoidablé Thus

46. Another “argument” may actually be moving into fpesition among genderless marriage
advocates. It is simply to proceed from the assumetidd premise that of course man/woman
marriage violates equality norms and constitutes disigation. In other words, the speaker proceeds as if
she “owns” the wordequalityanddiscrimination From this beginning, it is not difficult to move taeth
conclusion that man/woman marriage violates equality s@ma constitutes discrimination. But it goes
without saying (or rather, should go without saying) thia&t the contest is all about is the meaning of
equality and discrimination in the context of marriage,igaldrly its social institutional realities. The
increasingly popular new “argument,” being wholly circutanders rather than helps in reaching an
understanding of the rational use of those two wordsanmrarriage context.

47. Searlesupranote 10, at 57.

48. | say “largely” because a man and a woman desiringptd aomplicity with the new institutional
regime could fulfill that desire—but only by openly participgtin a decidedly exclusive marriage
ceremony sanctioned only by a decidedly exclusive norm amity(in other words, by openly foregoing
civilly sanctioned genderless marriage by means of acoously political act). The price for doing so
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the argument—*"just as many straight men and womemveaitky"— actually cuts
against, not in favor of, genderless marriage once Wilindness toward the social
institutional realities is no longer tolerated.

The other main argument advanced to discount or to evajibeatest is the
following: “The law won't really have that big of an ingiaon a fundamental social
institution. People know what they think; it doesn’t mattbat the law says is right.
Something like marriage will just go on as before.” This aptmethe impotency of the
law, of course, ignores the historical truth that mwhreAmerica the law starts a current
running through society—and does so in the name of the Coiostitdthat current will
broaden and deepen and become ever swifter until irdyasfarmed the landscape. The
ending ofde juresegregation in the South afférown v. Board of Educatidhamounted
to “revolutionary racial change®and other than the end of apartheid in South Africa, it
is difficult to identify in history a social transfmation of equal magnitude effected
without war.

To understand the “impotent law” argument’s kinship wit ‘thnclave” argument is
to further understand the inadequacy of both arguments.efiadatve” argument is that
those in our society who do not agree with the teactangdormative influences of the
genderless marriage institution and the interests thatuiesn advances can simply enter

an enclave—linguistic, social, and/or religious—wherytban do their own marriage

includes forfeiting the benefits of civil marriage dmeing officially labeled as bigoted (or at least
“discriminatory”)—that is, as hostile to the constitual ideal of equality.

49. 347 U.S. 483 (1954).

50. Michael J. Klarman, BrowiRRacial Change, and the Civil Rights Movem@&gtVA. L. Rev. 7, 11
(1994).
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thing unaffected by the new social institution. But asviehaoted elsewhef@ there are

problems with the notion that resourceful people cotilldiad ways to communicate to
the next generations of children the unique goods of man/waomaariage and its value.
Certainly some might; by private educational endeavisrpgbssible for families or other
groups to establish a sort of linguistic enclave in thetledar community that has no
comprehension of what matters to them. But to the degatenembers of the enclave
were to adopt the speech of the community, they wosle tihe power to name and, in
large part, the power to discern what once matterecetoftirbears. To that degree, their
forbears’ ways would seem implausible to them, andailyleven unintelligible. The
bare possibility that people could, with considerablaatiffy and sacrifice, maintain the
meanings for their children of man/woman marriage igetoee just that—a bare
possibility.

The possibility becomes even less substantial upon agalizthat

[tlo change the core meaning of marriage from the unie@mén and a woman .
. . to the union of any two persons [will result in] the new meaning [being]
mandated in texts, in schools, and in many other pattegiublic square and
voluntarily published by the media and other institutiovif) society, especially
its children, thereby losing the ability to discern the miags of the old
institution>2

Only an excessively sanguine artist would paint this post-redefinition picture: the polity

of (fill in the blank: Canada, South Africa, Massachusetts, California, etc.) as the happy

51. Stewartsupranote 3, at 82—-83.

52. Id.at 111. Helen Reece’s observation merits repetitiort here

When norms are socially contested, this can leadetdatmation of diverse norm communities,

such as religious organisations or feminist groups, sopbaple who are dissatisfied with the

prevailing norms can enter a different and more congewiah rcommunity. But this is not a

complete solution because the social construction aiceb runs too deep: the dissident

community may seem unthinkable or may be too costly faresme raised in the dominant

community; it may also be merely reactive to or edefined by the dominant norm community.
Reecesupranote 14, at 38.
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home of many different marriage norm communities, each doing its own marriage thing,
each equally valid before the law, each equally secure in its own space. There is reason to
believe that the genuinely realistic picture as a matter of legal and social fact is far different:
The state mandates by force of polity-wide law one and only one marriage institution and
one and only one marriage norm, and that is genderless marriage. That norm will be
mandated in and reinforced by texts, mandated in and reinforced by schools, and mandated
in and reinforced by many other parts of the public square and, furthermore, will be
voluntarily published by the media and other institutions. One marriage norm community
will be officially sanctioned and protected; all other marriage norm communities will be
officially constrained, will be officially disdained.>3 To say otherwise is to say that the law, as
an institution itself, would not be subject to strong institutional mandates—some sounding
in logic and consistency, some in more elementary considerations—to be persistent and
thoroughgoing in enforcing its newly declared “constitutional” norm. In the same vein, to
say otherwise is to say that the law is impotent to reinforce, to alter, or to dismantle social
institutions, and no rational, informed person says that. No, the law is tremendously potent
in this area, and the unavoidable price of using the law to enthrone the genderless marriage
institution is the dismantling and loss (if not immediately, then certainly sooner rather than

later) of the marriage institution heretofore central in our society.

53. Farrowsupranote 18, at 101-02 (“The preamble to this draft legisidtive Chrétien
government’s proposed genderless marriage bill of 2003] indittadie redefining marriage to make it
accessible to same-sex couples will ‘reflect valueslefdnce, respect and equality’ consistent with the
Charter. But of course it follows that those who oppose redefinitio not reflect such values. This charge,
publicly made and enshrined in law, can only diminish éspect in which such people are held . . . .");
Darrel Reid & Janet Epp Buckinghalivhose Rights? Whose Freedoms®IVORCING MARRIAGE, supra
note 5, at 84 (“The fact is that millions of Canadiam® are opposed to same-sex marriage have now been
told by the courts that their view on marriage is cogtta theCharterand, by extension, un-Canadian.”).

17



